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CONCLUSION OF MORNING 

BUSINESS 

The PRESIDING OFFICER. Morning 
business is closed. 

f 

EXECUTIVE SESSION 

NOMINATION OF ALBERTO R. 
GONZALES TO BE ATTORNEY 
GENERAL OF THE UNITED 
STATES 

The PRESIDING OFFICER. Under 
the previous order, the Senate will re-
sume executive session for the consid-
eration of Executive Calendar No. 8, 
which the clerk will report. 

The legislative clerk read the nomi-
nation of Alberto R. Gonzales, of 
Texas, to be Attorney General. 

The PRESIDING OFFICER. Under 
the previous order, there will be 8 
hours of debate equally divided be-
tween the Senator from Pennsylvania, 
Mr. SPECTER, and the Senator from 
Vermont, Mr. LEAHY, or their des-
ignees. 

Under the previous order, time shall 
alternate every 30 minutes between the 
majority and minority for the first 2 
hours, with the first 30 minutes under 
the control of the majority. 

The Senator from Kentucky. 
Mr. MCCONNELL. Mr. President, I 

rise to support a man of remarkable 
achievement, Judge Alberto Gonzales, 
to be the next Attorney General of the 
United States. 

Judge Gonzales is proof that in 
America, there are no artificial bar-
riers to success. A man or a woman can 
climb to any height that his or her tal-
ents can take them. For Judge 
Gonzales, that is a very high altitude 
indeed. And luckily for his country, he 
is not finished climbing yet. 

Judge Gonzales is quite literally 
from humble beginnings. He was raised 
in the town of Humble, with seven sib-
lings. The eight of them, and their 
mom and dad, lived in a small two-bed-
room house that Judge Gonzales’s fa-
ther and uncles built from scratch. 

Judge Gonzales’s parents were both 
migrant workers of Mexican descent. 
They met while picking crops in the 
fields of south Texas. Both spoke little 
English, and had only 8 years of school-
ing between them. The house they 
raised Al in had no hot water or tele-
phone. 

But by teaching their gifted young 
son the value of perseverance and hard 
work, Pablo and Maria Gonzales raised 
a man who has been one of the most 
trusted advisors to the President of the 
United States. 

Judge Gonzales got his first job when 
he was 12. He sold Cokes at Rice Uni-
versity football games. No one in his 
family had ever gone to college, and at 
that age Al didn’t expect to either. 
When each football game ended, and 
the Rice students streamed out of the 

gates and back to their dorms, Al won-
dered about the world of education 
they were going back to. 

He graduated from MacArthur Senior 
High School, a Houston public school, 
after challenging himself in college 
preparatory classes. He enlisted in the 
Air Force and was stationed north of 
the Arctic Circle at Fort Yukon, AK. 
Those North Pole winds must have 
been a lot colder than anything he ever 
felt in Texas. It was probably a shock 
to young Al. 

At the urging of his officers, Judge 
Gonzales applied and was accepted into 
the United States Air Force Academy. 
Our armed services are superb at find-
ing and grooming talented Americans, 
and they succeeded again by pushing 
Judge Gonzales to the fore. 

And then, in one of the moments 
where life begins to come full circle, Al 
transferred from the Air Force Acad-
emy to the very prestigious Rice Uni-
versity—the same Rice University 
where he had sold Cokes at football 
games as a boy. He fulfilled his 10-year 
dream of attending his hometown’s 
preeminent institution. 

He excelled at Rice and immediately 
entered Harvard Law School. Before 
the ink on his Harvard Law diploma 
was dry, he was recruited by the num-
ber-one law firm in Houston, one of the 
most esteemed firms in the Nation. 

Judge Gonzales built himself from 
very modest beginnings to become one 
of the most distinguished attorneys in 
the country. A lot of us here are law-
yers. We can tell the good ones from 
the mediocre ones, and Judge Gonzales 
is one of the best. 

He could have stayed a highly paid 
Houston attorney. But he has answered 
the call to serve his country. Not just 
once, but again and again. 

First he served as General Counsel to 
Governor Bush in Texas. Then the Gov-
ernor appointed him as Texas’s Sec-
retary of State. Next, he was selected 
as a Justice of the Supreme Court of 
Texas. Then, he was asked to serve as 
Counsel to the President. Now he has 
been selected to be the 80th Attorney 
General of the United States—the first 
Hispanic-American to be the Nation’s 
top law-enforcement officer. 

But some in this body have made it 
clear they don’t care about Judge 
Gonzales’s exemplary record of service. 

I want to rebut some galling allega-
tions a few of my Democratic friends 
have made about Judge Gonzales. For 
instance, that he supports torture. I 
even saw one outrageous ad that jux-
taposed Judge Gonzales’s face with a 
picture of prisoner abuse at Abu 
Ghraib. Attempts to tar Judge 
Gonzales with this dirty brush are des-
picable. 

Let me be clear: Judge Gonzales, 
President Bush, and the administration 
have never supported torture or the in-
humane treatment of terrorist pris-
oners. Never. 

Anybody who tries to tie Judge 
Gonzales to the depraved acts of a few 
twisted renegades ought to be 
ashamed. 

Judge Gonzales has stated repeatedly 
that he does not support torture. He 
has stated repeatedly that no matter 
the answer to the question of whether 
al-Qaida terrorists deserve the privi-
leges accorded to lawful combatants 
under the Geneva Conventions, it is the 
policy of this President that every pris-
oner will be treated humanely. And he 
has been repeating this long before he 
was the Attorney General nominee. 

I am very disappointed that some of 
my colleagues refuse to acknowledge 
the frightening situation that Presi-
dent Bush faced after September 11. 
That a determined gang of terrorists 
could so easily kill 3,000 Americans. 
That many more terrorist cells may be 
poised to strike. Were our schools, our 
sports stadiums, our city halls safe? 
Even the postal system couldn’t be 
trusted. 

In that environment, Judge Gonzales 
aggressively explored every possible 
lawful means of gaining information 
about the terrorists, and their plots to 
murder innocent Americans. He was 
absolutely right to do so. He was fight-
ing on behalf of his client, the United 
States of America. With the lives of his 
countrymen at stake, any less would 
have been a dereliction of duty. 

Judge Gonzales doesn’t owe anybody 
an apology for his record. But some 
owe him an apology, for rimracking 
him with phony allegations instead of 
honoring his willingness to serve his 
country. 

Some have also criticized Judge 
Gonzales for supposedly not being suffi-
ciently forthcoming with answers to 
questions from the Judiciary Com-
mittee. This is demonstrably untrue: 
Judge Gonzales has been extremely co-
operative, and he has been asked far 
more questions than other Attorney 
General nominees in recent memory. 

Judge Gonzales answered every ques-
tion put to him at the committee’s 
hearing, and then received hundreds of 
written questions afterward. Within 
days, he returned to the committee 
over 440 responses. I repeat: Within 
days, he returned to the committee 
over 440 responses. Then the committee 
asked Judge Gonzales even more ques-
tions, despite the fact that the deadline 
for questions imposed by the chairman 
had already passed. And still, Judge 
Gonzales graciously provided an addi-
tional 54 responses to every question 
that the Judiciary Committee could 
think of. 

By contrast, Attorney General Janet 
Reno got only 35 questions from the 
Judiciary Committee in 1993. And 
records show she responded a whopping 
9 months after she was confirmed. Let 
me repeat that. Janet Reno got 35 
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questions from the Judiciary Com-
mittee in 1993, and records show she re-
sponded 9 months after she was con-
firmed. I wish I had that plan when it 
came time to pay my bills. 

Even the New York Times made the 
right call when it admitted Judge 
Gonzales has been very forthcoming. 
From January 19 of this year: 

His written responses totalling more than 
200 pages on torture and other questions . . . 
offered one of the administration’s most ex-
pansive statements of its position on a vari-
ety of issues. 

That is the New York Times, not ex-
actly a bastion of conservative or Re-
publican supporters. 

The position of the Attorney Gen-
eral, as we know, is a position of very 
high trust. After the President, he is 
the supreme law enforcement officer in 
the land. Like the President, he is 
charged with defending the Constitu-
tion. The office is reserved for those of 
great character. I don’t have any doubt 
that Alberto Gonzales will fight to pro-
tect this country from terrorists with 
every bit of his power, while guarding 
the civil rights of every single Amer-
ican. 

In short, he is supremely qualified to 
be the next Attorney General of the 
United States. I look forward to giving 
him my vote, and I am confident a vast 
majority of the Senate will, as well. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Pennsylvania. 
Mr. SANTORUM. Mr. President, I 

commend the Senator from Kentucky 
for his excellent remarks, which I 
heard in my office, and the wrap-up I 
heard here. I congratulate all who have 
come forward in support of Judge 
Gonzales for their excellent statements 
and, I am prompted to say, in his de-
fense. 

It is a sad situation that a man of his 
integrity, of his accomplishments, of 
his skills, of his background, has to be 
defended in the Senate. This discussion 
we have had in committee and in the 
Senate is further evidence that the sys-
tem of bringing not just Attorney Gen-
eral nominees but judicial nominees 
and other nominees—Secretary of 
State—has some serious problems. We 
have allowed the partisan politics to 
enter into some of these debates and 
discussions when we should be looking 
at the qualifications of the person, the 
integrity of the person, the skills of 
the person, the trustworthiness of the 
person, and whether they can do and 
execute the jobs faithfully. 

Judge Gonzales has shown through-
out his career, whether in his career as 
a lawyer, whether in his career as a 
counsel to the Governor, whether in his 
career as supreme court justice and 
elected official in the State of Texas, 
secretary of state, he has shown the 
highest degree of integrity and the 
skills necessary to do the job. He has 
proven to be trustworthy when given 

authority, taking that authority seri-
ously and handling it with great re-
sponsibility. 

I personally have worked with him 
on many occasions, and in some very 
difficult situations, and I have always 
found him to be completely forthright, 
brutally honest—in some cases telling 
me things I did not want to hear but al-
ways forthright, always honest, sin-
cere, serious. This is a serious man who 
takes the responsibilities that have 
been given to him as a great privilege 
and a great honor which he holds very 
carefully and gently in his hands. 

There is a wonderful spirit in this 
man of understanding the positions he 
has held, certainly the position he 
holds now as Counsel to the President, 
and the awesome responsibility that 
comes with that. He has never given 
me any indication in any dealings I 
have had with him that he would do 
anything but faithfully execute his du-
ties to the President and to the coun-
try, first and foremost. 

Knowing the man—he is not a friend; 
I don’t know him socially—having 
dealt with him on many occasions in 
my time in the Senate, to see this man 
being portrayed as someone who would 
condone torture in spite of all the 
statements to the contrary, someone 
who would not faithfully execute the 
laws of this country despite endorse-
ments from every law enforcement 
agency there is out there—not just en-
dorsements but glowing endorsements 
from law enforcement agencies and 
prosecutors—to see this man’s integ-
rity questioned, his forthrightness 
questioned, is a sad commentary on the 
questioners because this man’s history, 
this man’s record of service for the 
State of Texas and this Government is 
spectacular, as was Dr. Rice’s service. 

The sad part of this is that ulti-
mately it is less about the individual 
and more about the politics. More and 
more we see that. We saw that last ses-
sion of Congress with judicial nomina-
tions where it was more about the poli-
tics, the partisanship, than about the 
individual. Looking from afar and ob-
serving the political scene, as many 
people do in America, we see that, and 
that is just part of the game. Everyone 
is making their points when they have 
the opportunity and trying to drive the 
message. Maybe I can understand that 
a few months before an election, if you 
want to drive a pledge and position 
yourself on the wedge issues. 

It is the first week of February. It is 
3 months after the last election. Don’t 
you think we can take a little time 
around here to treat people decently, 
people who serve this country well and 
have been role models and examples? 
Dr. Rice, Judge Gonzales—what two 
better stories in America of people who 
have achieved, from very humble be-
ginnings, achieved at the highest level, 
and then to be treated as partisan 
pawns in this political process barely 3 

months after an election. The Senate 
deserves better than that. More impor-
tantly, these are individuals. We are 
not debating a bill. This is not a piece 
of paper with words on it. If we say this 
language is bad or that language is 
bad, that is one thing. But to impugn 
the character of individuals, when you 
go after someone on a personal basis, 
when you say things and accuse people 
of things that are not supported by any 
of the evidence out there, and you do 
so principally not because you believe 
this person actually holds those char-
acteristics but you do so for a grander 
political motivation, I argue that is 
something the Senate should not con-
done, and hopefully today we will see 
the votes in the Senate in a very 
strong and overwhelming bipartisan 
fashion. 

There are a lot of people I commend 
on the other side of the aisle who have 
stood and spoken of their own experi-
ences with this man. They have spoken 
about their review of the record and 
the facts and have given this extremely 
qualified nominee their support. It 
shows there are some on that side of 
the aisle who still are positioning 
themselves as if we are in the last week 
of October of last year instead of be-
yond that and moving on to try to do 
something that is positive for the fu-
ture of our country. 

I would argue Alberto Gonzales is 
going to be a great, positive contribu-
tion to the war on terror, to the crime- 
fighting obligation that he will have, 
to the integrity of our laws in this 
country. There is no question in my 
mind he will faithfully uphold the Con-
stitution of the United States, and he 
will serve with great honor and distinc-
tion. It is my pleasure to speak in sup-
port of him. 

Mr. President, I yield the floor and 
suggest the absence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. DODD. Mr. President, I ask unan-
imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. DODD. Mr. President, as I under-
stand it, there are several minutes left 
for the majority at this particular mo-
ment. I inquire if I could begin my re-
marks—I think it has been agreed that 
I will be the first speaker on the minor-
ity side—and reserve whatever time 
the majority has for some point later 
so they do not lose their time. I ask 
unanimous consent that be the order. 

The PRESIDING OFFICER. Is there 
objection? 

Without objection, it is so ordered. 
Mr. DODD. Mr. President, I rise, late 

this morning, to speak on the nomina-
tion of Alberto Gonzales to serve as the 
Attorney General of the United States. 

I would, as an initial matter, note 
that I know one of our colleagues came 
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to the floor yesterday and spoke some 
words in Spanish in support of this 
nomination. And as someone who 
speaks Spanish, I was urged by some of 
my colleagues to do the same. I would 
not want to complicate the life of our 
reporters here. It is hard enough to un-
derstand us in English from time to 
time, and doing so in Spanish might 
make things more difficult. 

I take great pride in the fact that I 
lived in a Spanish-speaking country as 
a Peace Corps volunteer, and that I 
have been a long-time member of the 
Senate subcommittee that concerns 
itself with Latin America. I understand 
this nomination is certainly a matter 
of ethnic pride to many. I understand 
that. But I would further suggest that 
to consider this nomination as only or 
even principally as a matter of ethnic 
pride does a disservice to the Latino, 
the Hispanic community. As far as I 
can tell, members of that community 
are no different than people through-
out our great Nation. They want to 
know not only who you are and what 
you are, but also what you think and 
what you believe in. They want to 
know if a person nominated to be this 
Nation’s chief law enforcement officer 
will uphold the rule of law. 

The outcome of this nomination at 
this hour is not in doubt. It appears 
quite likely, if not altogether certain, 
that Mr. Gonzales will be confirmed by 
the Senate of the United States as our 
country’s next Attorney General. So 
what I am about to say is of little, if 
any, consequence to the ultimate out-
come of this particular nomination. If, 
in fact, this nominee is confirmed, I 
hope what I have to say might have 
some impact on his thinking as he as-
sumes this office. 

I have asked for time to participate 
in this debate because of the important 
questions that this nomination raises, 
for not only this body but for our Na-
tion. I thank the two leaders for allot-
ting time for a full debate on these 
questions. 

I am going to oppose this nomina-
tion. I say that with deep regret. Like 
all or nearly all of my colleagues, I had 
very high hopes for this nomination 
when it was first announced. When Mr. 
Gonzales was nominated for this posi-
tion several weeks ago, I didn’t know a 
single Member who expressed any in-
tention to vote against this nominee. 
That is certainly the case for this Sen-
ator. However, I also said at the time 
that I would reserve an ultimate deci-
sion until after the nomination was 
considered by the Judiciary Committee 
and put before the full Senate. 

In the interim, the committee chair-
man and ranking member have done a 
tremendous job of holding a careful, 
thorough, and substantive set of hear-
ings. They have given members of the 
committee every opportunity to ask 
questions of the nominee. Just as im-
portantly, if not more, they have given 

every opportunity to the nominee to 
answer those questions fully. 

As many of my colleagues may know, 
particularly those with whom I have 
served over the past almost quarter of 
a century, I have long adhered to the 
practice of according Presidents great 
deference in their nominations of term- 
limited appointees. Those who cam-
paign for and win the highest office in 
our land deserve to name their team to 
the President’s Cabinet. Accordingly, 
my standard of review for nominations 
such as this is different than it is for 
lifetime appointments. 

There are two basic questions that 
must be answered. First, does the 
nominee have the personal qualities re-
quired to discharge the duties of the of-
fice to which he or she has been nomi-
nated? And secondly, has the nominee 
demonstrated an understanding of the 
duties that he or she will be required to 
discharge if confirmed? 

Based on that standard of review and 
only that standard, I have supported 
overwhelmingly a number of Cabinet 
appointees during the quarter of a cen-
tury I have served in this body. That 
includes nominees of this President, in-
cluding the current Attorney General, 
as many of my colleagues may recall 4 
years ago. It also includes nominees 
proposed by Presidents and opposed by 
a majority of members of my own 
party, including, in at least one in-
stance, a nominee opposed by a major-
ity of the Senate. But I have, on rare 
occasions, less than five in my 24 years 
here, through all five Presidents during 
that time, opposed only a handful of 
Cabinet nominees, including nominees 
supported by the majority of Members 
of the Senate and a majority of mem-
bers of my own party. 

There is no question that this nomi-
nee possesses a number of admirable 
personal qualities. He has dem-
onstrated considerable intellectual 
ability. He is an experienced and ac-
complished attorney. He has by all in-
dications been a responsible member of 
his profession. And he has dem-
onstrated commitment to public serv-
ice. Like our colleagues, I have been 
deeply impressed with his proud family 
history. 

But this nomination is not simply 
about Alberto Gonzales’s impressive 
personal qualities. If it were, then he 
would be unanimously confirmed. What 
is at stake is whether he has dem-
onstrated to the Senate that he will 
discharge the duties of the office to 
which he has been nominated, specifi-
cally whether he will enforce the Con-
stitution and laws of the United States 
and uphold the values upon which 
those laws are based. 

Regrettably and disturbingly, in my 
view, Alberto Gonzales has fallen short 
of meeting this most basic and funda-
mental standard. Let me explain why I 
take this position for two reasons: One, 
because in a nation founded on the 

principle of human freedom and dig-
nity, he has endorsed, unfortunately, 
the position that torture can be per-
missible. And two, in a nation dedi-
cated to the proposition that all are 
equal and none is above the law, he has 
suggested that the President of the 
United States, acting as Commander in 
Chief, has the right to act in violation 
of the laws and treaties prohibiting 
torture and may authorize subordi-
nates to do the same. I will address 
briefly each of these issues in turn. 

The issue of torture is relatively 
straightforward. Is it acceptable for 
the United States of America ever to 
effect or permit the torture or cruel, 
inhuman, degrading treatment of 
human beings? The Constitution clear-
ly says no. The eighth amendment ex-
plicitly prohibits ‘‘cruel and unusual 
punishments.’’ The Geneva Conven-
tions say no. They prohibit the torture 
and abuse of detainees and prisoners of 
war. 

The Universal Declaration of Human 
Rights says no. Article 5 states: 

No one shall be subjected to torture or to 
cruel, inhuman or degrading treatment or 
punishment. 

The International Convention 
Against Torture also says no to tor-
ture. This document, signed by Presi-
dent Reagan, supported by former 
President Bush, and approved by the 
Senate Foreign Relations Committee 
under Chairman Helms with a unani-
mous committee decision, says: 

No exceptional circumstances whatsoever, 
whether a state of war or a threat of war, in-
ternal political instability or any other pub-
lic emergency, may be invoked as a justifica-
tion for torture. 

Lastly, the Army Field Manual says 
no to torture as well. This manual con-
tains the knowledge, insight, and wis-
dom gathered by American soldiers 
over decades of hard experience. 

It says: 
U.S. policy expressly prohibit[s] acts of vi-

olence or intimidation, including physical or 
mental torture, threats, insults, or exposure 
to inhumane treatment as a means of or to 
aid interrogation. 

So this document, relied on for dec-
ades by U.S. military personnel in the 
theater of war to protect their lives 
and to do their duty, expressly pro-
hibits torture. Why? Because, to again 
quote from the Army Field Manual: 

The use of torture is a poor technique that 
yields unreliable results, may damage subse-
quent collection efforts, and can induce the 
source to say what he thinks the interro-
gator wants to hear. . . . It also may place 
U.S. and allied personnel in enemy hands at 
greater risk. 

From the very earliest days of our 
Republic, the right to be free from tor-
ture has been a fundamental value of 
our Nation. Other values and rights 
have evolved or been won by the de-
prived and dispossessed: the emanci-
pation of slaves, civil and voting rights 
for racial and ethnic minorities, equal 
rights for women, the right of privacy, 
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just to name a few. But the right to be 
free from torture or similar treatment 
has never been in doubt, has never been 
seriously debated in our Nation. It has 
always been considered intrinsic to a 
nation such as ours, founded, as it is, 
upon the belief that all people are en-
dowed with certain inalienable rights. 

Yet, unfortunately, this nominee has 
in crucial aspects stood against the 
overwhelming and unequivocal weight 
of precedent and principle. He has in-
stead stood on the side of policies that 
are in direct conflict with the laws, 
treaties, and military practices that 
have long guided our Nation and its 
citizenry. Moreover, the record strong-
ly suggests that he, in fact, helped 
shape those policies to the great det-
riment of our Nation’s moral standing 
in the world. 

Indeed, as the White House Counsel, 
he is one of the chief architects of 
those policies. Let me review the 
record. 

In January of 2002, Mr. Gonzales 
wrote a memorandum to the President 
of the United States regarding the ap-
plicability of the Geneva Conventions 
to the conflict in Afghanistan. He con-
cedes in the memo that: 

Since the Geneva Conventions were con-
cluded in 1949, the United States has never 
denied their applicability to either the 
United States or opposing forces engaged in 
armed conflict, despite several opportunities 
to do so. 

But then Mr. Gonzales argues that 
the war on terror presents a ‘‘new para-
digm [that] renders obsolete Geneva’s 
strict limitations on questioning of 
enemy prisoners.’’ He urged a blanket 
exclusion of the Afghanistan war from 
the Geneva Conventions. 

This position was strenuously op-
posed by Secretary of State Colin Pow-
ell. Powell pointed out: 

It will reverse over a century of U.S. policy 
and practice in supporting the Geneva Con-
ventions and undermine the protections of 
the rule of law for our troops, both in the 
specific conflict and in general. 

He goes on to say: 
It will [also] undermine public support 

among critical allies, making military co-
operation far more difficult to sustain. 

Secretary Powell’s legal adviser 
added that Mr. Gonzales’s view that 
Geneva did not apply to Afghanistan 
was inconsistent with the plain lan-
guage of the treaty, the unbroken prac-
tice of the United States over the pre-
vious half century, the practice of all 
other parties to the Conventions, and 
the terms of the U.N. Security Council 
resolution authorizing the intervention 
in Afghanistan. 

Ultimately, in February 2002, Presi-
dent Bush ordered that all detainees 
captured by U.S. forces be treated in ‘‘a 
manner consistent with’’ the Geneva 
Conventions. But it has been pointed 
out that the treatment of detainees at 
places such as Abu Ghraib and Guanta-
namo raised questions about whether 

this order was effective in actually ac-
cording detainees the protections of 
the Geneva Conventions. 

What is most troubling to this Sen-
ator is that Mr. Gonzales argued for a 
view of the Geneva Conventions that 
was inconsistent with American law, 
American values, and America’s self- 
interests. 

Nor was this an isolated event. This 
administration’s policy on torture was 
largely established in August of 2002. 
At that time, a memorandum regard-
ing standards of conduct of interroga-
tions was prepared at Mr. Gonzales’s 
request by the Justice Department Of-
fice of Legal Counsel. This memo-
randum was accepted by the adminis-
tration as policy until December 2004, 
when it was repudiated, at least in 
part, by the Justice Department on the 
eve of Mr. Gonzales’s nomination hear-
ing. The memorandum is 50 pages long. 
I will not dwell on it. Others among 
our colleagues have already thoroughly 
discussed it. I will only touch on two 
aspects of it. 

One is its novel and absurdly narrow 
definition of torture. The only conduct 
it recognizes as torture is where the in-
terrogator has the precise objective of 
inflicting ‘‘physical pain . . . equiva-
lent in intensity to the pain accom-
panying serious physical injury, such 
as organ failure, impairment of bodily 
function, or death.’’ Any other conduct 
implicitly would not, as defined by this 
document, constitute torture—and 
thus would be allowed. 

Mr. President, this is a truly stun-
ning and offensive reading of the law, 
not to mention plain English. It twists 
and contorts the meaning of the word 
‘‘torture’’—so much so that the word is 
drained of any meaning whatsoever. 

It would allow all manner of mis-
treatment, including the acts of bru-
tality and degradation committed by 
Americans against Iraqis in places like 
Abu Ghraib prison. Incredibly, it would 
even excuse the beatings, rapes, burn-
ings, and deprivations of food and 
water perpetrated at the behest of Sad-
dam Hussein himself. 

A second aspect of this memorandum 
that deserves mention is its discussion 
of the powers of the President of the 
United States when acting as Com-
mander in Chief. The memorandum 
says that the criminal prohibition 
against torture ‘‘does not apply to the 
President’s detention and interroga-
tion of enemy combatants pursuant to 
its Commander in Chief authority.’’ 
Under this reasoning, executive branch 
officials can escape prosecution for tor-
ture if ‘‘they were carrying out the 
President’s Commander in Chief pow-
ers.’’ 

Here again, this legal reasoning is 
stunning in its implications. It sug-
gests that an American acting on be-
half of the United States of America 
can commit heinous acts of torture 
without the slightest fear of prosecu-

tion. All he or she needs to do to avoid 
sanction is to show that he or she was 
‘‘just following orders.’’ Whether the 
law prohibits torture is of no con-
sequence. The President and anyone 
acting under his authority are in effect 
above the law. 

This memorandum has been rightly 
condemned by legal experts. One is 
Harold Koh, a professor of law at Yale 
Law School. He served in the Reagan 
Justice Department and the Clinton 
State Department. In testimony before 
the Judiciary Committee last month, 
he called the August 2002 memorandum 
‘‘perhaps the most clearly erroneous 
legal opinion that I have ever read,’’ 
and ‘‘a stain upon our law and our na-
tional reputation.’’ 

Yet while condemned as beyond the 
pale of American law and American 
values, these ideas were accepted and 
even embraced by the nominee to be-
come the Attorney General of the 
United States of America. There is no 
evidence in the record that he even 
questioned them, much less disagreed 
with them. Apparently, he had them 
shared with the Department of De-
fense. 

At his confirmation hearing, Senator 
LEAHY asked Mr. Gonzales whether he 
agreed with the memorandum’s legal 
reasoning on the issue of torture. Mr. 
Gonzales replied, ‘‘I don’t have a dis-
agreement with its conclusions.’’ 

Our colleague, Senator KOHL from 
Wisconsin, asked if the nominee agreed 
with Attorney General Ashcroft’s 
statement that he does not believe in 
torture because it doesn’t produce any-
thing of value. The nominee replied, ‘‘I 
don’t have a way of reaching a conclu-
sion of that.’’ 

Don’t have a way of reaching a con-
clusion? Mr. President, that is an as-
tounding admission for someone seek-
ing to become the Nation’s top law en-
forcement officer. If he cannot reach a 
conclusion about the illegality or im-
morality of torture, what can he reach 
a conclusion about? What other legal 
principles are open to similar legal 
evisceration and repeal? What does it 
say about our Nation’s commitment to 
the rule of law that this nominee will 
not say torture is against the law? 
What does it say about our Nation’s 
commitment to equal justice under the 
law that this nominee would have the 
President and his subordinates be 
above the law? 

How do we explain this to the citi-
zenry of our Nation, to the citizenry of 
other nations, particularly our allies, 
and most especially to the citizens of 
tomorrow, our young people who will 
inherit this country as we leave it to 
them? Will we tell them that torture is 
wrong—unless the President orders it? 
Will we teach them that America 
stands for life, liberty, and the pursuit 
of happiness—depending upon who you 
are? 
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Almost 60 years ago, this very day, 

the first allied forces liberated the con-
demned people of Auschwitz. On that 
day, the full horror of the Nazi geno-
cide was laid bare, and all doubt about 
it was laid to rest. 

Within weeks of that event, my fa-
ther and a group of other attorneys in 
this country were on a plane to a place 
called Nuremberg, Germany. There, he, 
along with others from our allies, 
began what would perhaps be the most 
formative experience of my father’s 
professional life at that time: serving 
as executive trial counsel at the trials 
of Nazi war criminals. 

At that time, there were loud calls 
against trying the Nazi leaders. Many 
called not for due process of law, but 
for summary executions. In fact, Win-
ston Churchill, a person we revered, 
who had great values, strongly sug-
gested that summary executions would 
be the way to deal with the people re-
sponsible for the incineration of 6 mil-
lion Jews and 5 million other civilians, 
not to mention the millions of combat-
ants who lost their lives as a result of 
Nazi terror. 

Yet the United States stood up for 
something different 60 years ago, in the 
summer of 1945 through the fall of 1946. 
As members of the allied powers, we in-
sisted that the rule of law, rather than 
the rule of the mob, would rule. Even 
these most despicable and depraved 
human beings were given an oppor-
tunity to retain counsel and to testify 
in their own defense. 

We were different. It did not depend 
on who the enemy was. It depended on 
what we stood for. If we begin to tailor 
our values and principles based on who 
our adversaries are, what do these laws 
mean? What do these bedrock prin-
ciples stand for, if we can tailor them 
based on who we look across a battle 
line at? You cannot do that if you be-
lieve in these principles. 

At that moment in history, the world 
learned something very important 
about the United States of America. It 
learned that this Nation would not tai-
lor its eternal principles to the conflict 
of the moment. It learned that, as far 
as the United States of America is con-
cerned, even the mightiest cannot es-
cape the long arm of justice. And it 
learned that our Nation will recognize 
the words ‘‘I was just following orders’’ 
for what they really are—a cowardly 
excuse, which has no place in a nation 
of free men and women. 

Mr. President, as I said, the outcome 
of this nomination is in little doubt at 
this hour. I understand that. My argu-
ment is not going to persuade anybody 
to vote differently. I want to be on the 
record saying that there have been 
only a handful—two or three cases in 24 
years—where I have stood in the Cham-
ber to oppose a Cabinet nominee. I sup-
ported and voted for the nominations 
of John Ashcroft and John Tower. My 
colleagues who served with me know 

that I generally believe that Presidents 
deserve to have their Cabinets—except 
in rare circumstances. 

While I admire the personal story of 
this nominee, when he walks away 
from these critical principles, I cannot 
in good conscience give my vote to him 
to be Attorney General of the United 
States—the chief law enforcer of our 
country—when I know how important 
the rule of law is to this country, its 
history, and our reputation. 

As I said earlier, the outcome of the 
nomination is not in doubt. I do not ex-
pect that the nominee in question is 
paying attention to these proceedings 
or what I have to say. But I hope Mr. 
Gonzales will pay heed to the lessons of 
history, if not to this Senator. In his 
second State of the Union Address, 
Abraham Lincoln said that in giving or 
denying freedom to slaves, ‘‘We shall 
nobly save or meanly lose the last, best 
hope of earth.’’ 

The issue then was how our Nation 
treats the enslaved. The issue today is, 
in some respects, no less profound: how 
our Nation treats its enemies and cap-
tives, including those in places such as 
Abu Ghraib prison and Guantanamo 
Bay. 

By treating them according to our 
standards, not theirs—our standards, 
not theirs—we feed the flame of liberty 
and justice that has rightly led our Na-
tion on its journey over these past two 
and a quarter centuries. 

I strongly oppose this nomination, 
and I hope the President will come up 
with a better choice. 

I yield the floor. 
The PRESIDING OFFICER (Mr. GRA-

HAM). The Senator from Illinois. 
Mr. OBAMA. Mr. President, a few 

days ago, the world watched as the 
seeds of democracy began to take root 
in Iraq. As a result of the sheer courage 
of the Iraqi people and the untold sac-
rifices of American soldiers, the suc-
cess of the elections showed just how 
far people will go to achieve self-gov-
ernment and rule of law. 

As Americans, we can take enormous 
pride in the fact that this kind of cour-
age has been inspired by our own strug-
gle for freedom, by the tradition of 
democratic law secured by our fore-
fathers and enshrined in our Constitu-
tion. It is a tradition that says all men 
are created equal under the law and 
that no one is above it. 

That is why even within the execu-
tive branch there is an office dedicated 
to enforcing the law of the land and ap-
plying it to people and to Presidents 
alike. 

In this sense, the Attorney General is 
not like the other Cabinet posts. Un-
like the Secretary of State, who is the 
public face of the President’s foreign 
policy, or the Secretary of Education, 
whose job it is to carry out the Presi-
dent’s education policy, the Attorney 
General’s job is not just to enforce the 
President’s laws, it is to tell the Presi-

dent what the law is. The job is not 
simply to facilitate the President’s 
power, it is to speak truth to that 
power as well. 

The job is to protect and defend the 
laws of freedoms for which so many 
have sacrificed so much. 

The President is not the Attorney 
General’s client; the people are. And so 
the true test of an Attorney General 
nominee is whether that person is 
ready to put the Constitution of the 
people before the political agenda of 
the President. As such, I cannot ap-
proach this nomination for Attorney 
General the same way I approached 
that of Secretary of State Rice or Vet-
erans Affairs Secretary Nicholson or 
any other Cabinet position. The stand-
ard is simply higher. 

Like the previous speaker, Senator 
DODD, I wanted to give Alberto 
Gonzales the benefit of the doubt when 
we began this process. His story is in-
spiring, especially for so many of us— 
like me—who shared in achieving the 
American dream. I have no question 
that as White House Counsel, he has 
served his President and his country to 
the best of his ability. But in my judg-
ment, these positive qualities alone are 
not sufficient to warrant confirmation 
as the top law enforcement officer in 
the land. 

I had hoped that during his hearings, 
Judge Gonzales would ease my con-
cerns about some of the legal advice he 
gave to the President, and I had hoped 
he would prove that he has the ability 
to distance himself from his role as the 
President’s lawyer so that he could 
perform his new role as the people’s 
lawyer. 

Unfortunately, rather than full ex-
planations during these hearings, I 
heard equivocation. Rather than inde-
pendence, I heard an unyielding insist-
ence on protecting the President’s pre-
rogative. 

I did not hear Judge Gonzales repu-
diate 21⁄2 years of what appears to be of-
ficial U.S. policy that has defined tor-
ture so narrowly that only organ fail-
ure and death would qualify, a policy 
that he himself appears to have helped 
develop and at least has condoned. 

Imagine that, if the entire world ac-
cepted the definition contained in the 
Department of Justice memos, we can 
only imagine what atrocities might be-
fall our American POWs. How in the 
world, without such basic constraints, 
would we feel about sending our sons 
and daughters off to war? How, if we 
are willing to rationalize torture 
through legalisms and semantics, can 
we claim to our children and the chil-
dren of the world that America is dif-
ferent and represents a higher moral 
standard? 

This policy is not just a moral fail-
ure, it is a violation of half a century 
of international law. Yet while Judge 
Gonzales’s job was White House Coun-
sel, he said nothing to that effect to 
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the President of the United States. He 
did not show an ability to speak with 
responsible moral clarity then, and he 
has indicated that he still has no inten-
tion to speak such truths now. 

During his recent testimony, he re-
fused to refute a conclusion in the tor-
ture memo which stated that the Presi-
dent has the power to override our laws 
when acting as Commander in Chief. 
Think about this. The Nation’s top law 
enforcement officer telling its most 
powerful citizen that if the situation 
warrants, the President can break the 
law from time to time. 

The truth is, Mr. Gonzales has raised 
serious doubts about whether, given 
the choice between the Constitution 
and the President’s political agenda, he 
would put our Constitution first. And 
that is why I simply cannot support his 
nomination for Attorney General. 

I understand that Judge Gonzales 
will most likely be confirmed, and I 
look forward to working with him in 
that new role. But I also hope that 
once in office, he will take the lessons 
of this debate to heart. 

Before serving in this distinguished 
body, I had the privilege of teaching 
law for 10 years at the University of 
Chicago. Among the brilliant minds to 
leave that institution for Government 
service was a former dean of the law 
school named Edward Levi, a man of 
impeccable integrity who was com-
mitted to the rule of law before poli-
tics. 

Edward Levi was chosen by President 
Ford to serve as Attorney General in 
the wake of Watergate. The President 
courageously chose to appoint him not 
because Dean Levi was a yes man, not 
because he was a loyal political soldier, 
but so that he could restore the 
public’s confidence in a badly damaged 
Justice Department, so that he could 
restore the public’s trust and the abil-
ity of our leaders to follow the law. 

While he has raised serious doubts 
about his ability to follow this exam-
ple, Judge Gonzales can still choose to 
restore our trust. He can still choose to 
put the Constitution first. I hope for 
our country’s sake that he will, and 
part of the reason I am speaking in this 
Chamber today is to suggest three 
steps that he can take upon assuming 
his role that would help restore that 
trust. 

First, he can immediately repudiate 
the terror memos in question and en-
sure that the Department of Defense is 
not using any of its recommendations 
to craft interrogation policies. 

Second, Judge Gonzales can restore 
the credibility of his former position as 
legal counsel by appointing an inde-
pendent-minded, universally respected 
lawyer to the post. 

And third, he can provide this Con-
gress regular detailed reports on his ef-
forts to live up to the President’s stat-
ed zero tolerance policy with respect to 
torture. 

Today we are engaged in a deadly 
global struggle for those who would in-
timidate, torture, and murder people 
for exercising the most basic freedoms. 
If we are to win this struggle and 
spread those freedoms, we must keep 
our own moral compass pointed in a 
true direction. The Attorney General is 
one figure charged with doing this, but 
to do it well, he must demonstrate a 
higher loyalty than just to the Presi-
dent. He must demonstrate a loyalty to 
the ideals that inspire a nation and, 
hopefully, the world. 

I thank the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Virginia. 
Mr. ALLEN. Mr. President, I rise 

today in strong support of the Presi-
dent’s nominee for Attorney General, 
Judge Alberto Gonzales. Judge 
Gonzales is a gentleman whom I have 
had the opportunity to work with in 
his role as counsel to President Bush. I 
have found him to be intelligent, 
steady, discreet, and honest in all our 
dealings. He is well qualified to be At-
torney General. One should look at 
someone’s record of performance. He 
served with skill and integrity as an ef-
fective counsel to the President. He has 
served as a distinguished jurist on the 
Supreme Court of Texas, as the 100th 
Secretary of State and chief elections 
officer in Texas and then as chief coun-
sel to then-Governor Bush. 

People say he has a life story that is 
inspirational and then dismiss all of 
that. I say to my colleagues, if one 
looks at someone’s background, how 
they were raised, their life experiences 
tell a great deal about how a person is 
as an adult and as a leader with respon-
sibility. 

Alberto Gonzales was one of eight 
children, born to parents who were mi-
grant workers. He was the first person 
to go to college in his family. He was a 
graduate of Rice University and Har-
vard Law School. He unequivocally has 
demonstrated that hard work and in-
tegrity will earn dividends no matter 
who one is in this country. He will not 
tolerate discrimination or limits on 
the ability of Americans to exercise 
their God-given rights or restrain any 
citizen in their equal opportunities and 
due process in the law. 

He was raised in the way of achieving 
those goals and achievements in life 
that one aspires to regardless of one’s 
race, ethnicity, or religious beliefs. 
With any nominee, it seems there have 
to be a number of accusations that 
Senators and others will level against 
them, but I believe Mr. Gonzales has 
clearly, forcefully, and consistently 
made clear his position on a number of 
issues. In fact, he is one of the most re-
sponsive nominees in recent history. 

Judge Gonzales received hundreds of 
questions from 14 Senators who serve 
on the Judiciary Committee and one 
member not on that committee. Within 
3 days, Judge Gonzales provided the 

committee with over 440 responses en-
compassing 221 single-spaced pages, in 
comparison to prior Attorney General 
nominees who received far fewer ques-
tions. Former Attorney General Janet 
Reno received only 35 questions for the 
record from five Senators. Records 
show that she responded to those ques-
tions 9 months after the Senate con-
firmed her. 

Even the New York Times took note 
of Judge Gonzales’s responsiveness. In 
a January 19, 2005, article, it stated: 

His written responses totaling more than 
200 pages on torture and other questions . . . 
offered one of the administration’s most ex-
pansive statements of its positions on a vari-
ety of issues, particularly regarding laws and 
policies governing the CIA interrogation of 
terror suspects. 

If this is an indication of how Judge 
Gonzales responds to his job as Attor-
ney General, I am fully confident he 
will make an excellent and fair Attor-
ney General. 

Some will say he has not answered 
questions. Maybe they have not heard 
one of his many responses to this ques-
tion about torture. But I think his 
statement in the Judiciary Committee 
that he ‘‘denounces torture and if con-
firmed as Attorney General he will 
prosecute those who engage in tor-
ture,’’ says it all. Maybe he can say it 
12 more times and maybe 1 or 2 more 
Senators might understand it, but that 
is the record. 

There is obviously a relatively small 
number of people who oppose this nom-
ination, but there is a strong majority 
who support his nomination and from 
all sides, Republicans, Democrats, men 
and women from all ethnic groups. 
Henry Cisneros, former HUD Secretary 
under President Clinton, opined that 
he has voted only once for a Repub-
lican in his life and Judge Gonzales was 
that person. He felt confirming Judge 
Gonzales as Attorney General would be 
good for America because ‘‘he under-
stands the realities many Americans 
still confront in their lives.’’ 

Mr. Cisneros goes so far as to say: 
As an American of Latino heritage, I also 

want to convey the immense sense of pride 
that Latinos across the Nation feel because 
of Judge Gonzales’s nomination . . . to one 
of the big four—State, Defense, Treasury and 
Justice. This is a major breakthrough for 
Latinos, especially since it is so important 
to have a person who understands the frame-
work of legal rights for all Americans as At-
torney General. 

Lynne Liberato, a self-proclaimed 
partisan Democrat and former presi-
dent of the State Bar of Texas and the 
Houston Bar Association, stated the 
first good result of President Bush’s re-
election was that he nominated 
Alberto Gonzales to become Attorney 
General and that the only downside is 
he will not be nominated to the U.S. 
Supreme Court. She goes on to opine 
that she can say with complete con-
fidence he is a good man with a good 
heart. 
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Judge Gonzales’s commitment to the 

betterment of America as a whole and 
its citizens has led to all sorts of acco-
lades and awards. He has received 
many honors. In 2003, he was inducted 
into the Hispanic Scholarship Fund 
Alumni Hall of Fame. The United 
States-Mexico Chamber of Commerce 
honored him for the Good Neighbor 
Award. He received presidential awards 
from the U.S. Hispanic Chamber of 
Commerce and the League of United 
Latin American Citizens. We should 
strongly support the President’s nomi-
nation of Judge Gonzales to become 
Attorney General of the United States. 
He is the embodiment of the American 
dream, a man of hard work, of legal 
sense and intellect, and that has lifted 
him to some of the highest positions in 
our Nation. 

I like the fact that the President has 
nominated people who are good role 
models. I thought the fact that Dr. 
Rice had grown up in the segregated 
South. She applied and educated her-
self to obviously hold a very important 
position as Secretary of State—beyond 
her intellect and capabilities, it is a 
great life story that should be some-
thing for young people to be inspired 
by. The same with Judge Gonzales to 
become Attorney General of the United 
States. 

We have other heroes, such as our 
new Senator from Florida, MEL MAR-
TINEZ, a modern-day American dream 
coming from Castro’s repressive Cuba. 
All Senators should aspire to be role 
models, and to the extent that people 
who have led the American dream, 
modern-day Horatio Algers stories 
should be an added plus to all their in-
tellect, capabilities, and experiences. 

I say to my colleagues: Adelante con 
Alberto Gonzales. Let’s move forward 
with this nomination. 

Mr. WARNER. Mr. President, I would 
like the record to reflect that I now 
have the privilege to speak to my col-
leagues with regard to the nomination 
of Alberto Gonzales to serve as U.S. At-
torney General. I do so with a great 
sense of pride. I compliment our distin-
guished, strong President for having 
selected this outstanding American to 
serve in this exceedingly important po-
sition. 

Article II of the Constitution pro-
vides that the President: 
. . . shall nominate, and by and with Advice 
and Consent of the Senate, shall appoint . . . 
Judges of the supreme Court, and all other 
Officers of the United States. . . . 

Thus the Constitution provides a role 
for both the President and the Senate 
in the process. And that is precisely 
what this August body is now under-
taking, their constitutional respon-
sibilities of giving advice and consent 
of a President’s nomination of a prin-
cipal Cabinet officer. 

In fulfilling the constitutional role of 
the Senate, I have tried throughout my 
career to give fair and objective consid-

eration to both Republican and Demo-
cratic Presidential Cabinet level nomi-
nees. There are times when I have 
voted for nominees whom I, frankly, 
perhaps, if I had been in the position, 
would have picked others. But the lead-
er of the opposition party, the Presi-
dent, in those instances chose those in-
dividuals. I searched in my heart to 
find those qualifications which I felt 
justified the President’s decision. I 
have no difficulty whatsoever finding 
in my heart and knowledge more than 
adequate reasons to support this dis-
tinguished nominee. 

His personal story is a compelling 
one. He was of seven children that were 
raised in a two-bedroom household in 
Humble, TX, that his family built and 
in which his mother still lives. 

From these modest roots, Mr. 
Gonzales became the first in his family 
to go to college, graduating from Rice 
University and then later graduating 
from Harvard law school. 

Throughout his life, Alberto Gonzales 
has demonstrated a strong commit-
ment to public service, beginning with 
his service in the United States Air 
Force between 1973 and 1975. Then, 
after a number of years in private prac-
tice at a Houston, TX law firm, Mr. 
Gonzales served as Texas’ Secretary of 
State from 1997 to 1999. In 1999, he was 
appointed to serve as a Justice on the 
Supreme Court of Texas. 

In 2001, Judge Gonzales left the Texas 
bench and was commissioned as Coun-
sel to President Bush. In this capacity, 
I have had the opportunity to work 
with Judge Gonzales on a number of 
matters, particular matters related to 
the Department of Defense. I have 
come to know him as a conscientious, 
soft-spoken man with a brilliant legal 
mind. 

While our next Attorney General will 
continue to face the unique challenges 
that many in law enforcement have 
faced since September 11, 2001, I am 
confident that Judge Gonzales will 
meet these challenges head on with a 
respect for our Constitution, and the 
laws and traditions of the United 
States. 

I look forward to voting in support of 
Judge Gonzales’s nomination and look 
forward to working with him on the 
challenges that lay ahead. 

I say to those who have spoken in op-
position, I respect that right and on 
the whole I feel this debate has been a 
good one, a proper one, and shortly we 
are going to vote. I am confident a 
strong majority of the Senate will ap-
prove this distinguished American for 
this post. 

I would like to talk about some per-
sonal experiences I have had with this 
distinguished nominee. I go back, with 
a sense of modesty in my humble ca-
reer—I guess it was in the late 1950s 
and 1960s. I was privileged to be an As-
sistant U.S. Attorney. I met literally 
the first Attorney General I had ever 

met, having been summoned to his of-
fice with regard to some matters. I re-
member walking up into that vast 
chamber in the upper floors of the De-
partment of Justice, and there was Bill 
Rogers, the Attorney General of the 
United States under President Eisen-
hower. I got to know him. As a matter 
of fact, he had a great deal to do with 
influencing me to remain in public of-
fice and I am everlastingly grateful to 
him. In the ensuing years I had the 
privilege of working with a classmate 
at the University of Virginia Law 
School. Although he was a year or so 
ahead of me, that classmate, Robert 
Kennedy, later became Attorney Gen-
eral. 

So I have been privileged through my 
modest career in public office to have 
had an association with many Attor-
neys General. What stands out in my 
mind about Alberto Gonzales is this in-
teresting observation. When we debate 
on this floor, as we are obligated to do, 
and do so often with a sense of fairness, 
we talk about judicial temperament. In 
many respects, you can go into the dic-
tionaries and into the case studies, you 
can look wherever you want and there 
isn’t any precise definition of what ju-
dicial temperament is. But it is an es-
sential quality of those individuals who 
ascend to the bench. 

I have had a number of meetings over 
the years with Judge Gonzales, some in 
the White House. Often he would say, 
Senator, I will come to your office. In 
addition, Judge Gonzales has always 
given me, and I am sure others in the 
Congress, the courtesy of promptly re-
turning my telephone calls. That is 
something sometimes members of the 
executive branch don’t do often with 
Members of Congress. But he returned 
the calls and returned them promptly. 
Throughout my interactions with 
Judge Gonzales, he always manifested 
to me in his mannerisms, the cour-
tesies that he extended to me, and I 
presume other Members of Congress, 
the quiet manner in which he would 
listen to your points of view, or express 
his point of view. To me, his thought-
fulness and the courtesy emulate the 
very essence of what judicial tempera-
ment should be and the qualities an At-
torney General should have. 

It is so important that I bring that 
forward because he is instrumental in 
advising, and as Attorney General he 
will continue to be instrumental in ad-
vising, the President of the United 
States with regard to his Constitu-
tional power with respect to judicial 
and executive branch nominees. I often 
say, yes; the power, but it is a responsi-
bility that the Constitution places on 
the President to fill the vacancies in 
the third branch of Government, the 
judicial branch. 

I can’t think of a more important 
framework of appointments than the 
members of the Federal judiciary. So 
often they continue in office long after 
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a President’s term has been com-
pleted—or terms, as the case may be— 
and expound upon interpretations of 
the law. They often continue some of 
the goals for the President—not writ-
ing, hopefully, new law, which a jurist 
should not do, that is the function of 
the Congress, but interpreting the law 
within the framework of the Constitu-
tion and the several statutes of our 
Government. 

But this man, to me, stands out as 
one who brings a great sense of dignity, 
a great sense of inspiration, particu-
larly to those in the Department of 
Justice who continue and come to 
serve. I am confident that in his con-
tinuing interactions with the Congress 
of the United States he will not change 
what I view as the extraordinary and, 
indeed, magnificent manner in which 
he performs his duties, formally as 
chief counsel to the President, and 
hopefully soon to be, with the advice 
and consent of this distinguished body, 
as Attorney General of the United 
States of America. 

I wish him and his family well. I 
thank them for their continued public 
service. I recount the other portions of 
my remarks today about his extraor-
dinary background. He overcame such 
impediments and hardship to receive 
and to be grateful for what this coun-
try offered to him and his family by 
way of opportunities of education and 
public service. 

This has been a very important mo-
ment in the history of the Senate as we 
begin to give our advice and consent on 
an Attorney General, one who is immi-
nently qualified and able to fulfill this 
office with that degree of dignity and 
intellect, fairness, and firmness that is 
needed to serve our President, but 
most importantly to serve Congress 
and the Nation. 

We are a nation of laws. That sepa-
rates us from so many other nations in 
the world. We believe in the fairness of 
the law as it relates to every citizen— 
I repeat, every citizen. 

I am proud to have the privilege to 
give these brief remarks on his behalf 
and indicate my strong support. I hope 
I encourage others to likewise support 
this important nomination. 

I thank the Chair. I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Minnesota. 
Mr. COLEMAN. Mr. President, I rise 

to also express my strong support for 
the confirmation of Alberto Gonzales 
to be Attorney General of the United 
States. 

I would like to say to my colleague 
from Virginia, the senior Senator from 
Virginia, before he leaves, what a great 
honor it is for me to serve with him, to 
listen to his experience—his experience 
in this body, his experience serving 
this country as Secretary of the Navy, 
and experience which allows him to 
bring judgment on matters such as 
this. 

I have also served under one Presi-
dent. If I have an opportunity to serve 
under a President of a different party, 
I want to bring the same kind of judg-
ment here—judgment that the senior 
Senator from Virginia has already 
talked about. It is not about politics. It 
is not about what jersey you wear. We 
have had an election. The President 
then gets to pick his team. We look at 
character, we look at intellect, we look 
at integrity, and all of those factors. 
That should be the judgment we bring 
every time. 

That is what the senior Senator from 
Virginia, with his experience, has 
brought to the table. I would like him 
to know that I intend to follow that in 
my time here. I think it is the right 
standard. 

Mr. WARNER. Mr. President, I am 
deeply humbled by the comments of 
the Senator. It has been a privilege. I 
have had an awful lot of good luck, and 
a lot of people have given me the wis-
dom and counsel in which I have put 
together this modest career. I thank 
the Senator for his service and I enjoy 
working with him. 

Mr. COLEMAN. Mr. President, I en-
joyed the statement I heard the other 
day, that a pessimist is someone who 
complains when opportunity knocks. 
Opportunity is knocking—a unique op-
portunity to send a message that 
America belongs to us all. It is a 
chance to prove that hard work and 
character can take you wherever you 
want to go in this country, no matter 
where you came from. 

I urge my colleagues not to major in 
the minors today, and to take this his-
toric opportunity to confirm Alberto 
Gonzales by an overwhelming vote. 

This is a land of opportunity—a place 
where anything can happen. It is a 
place where a Jewish kid from Brook-
lyn can grow up to be a Senator from 
Minnesota; a place where a young man 
from South Carolina takes on a lot of 
responsibility at a young age to take 
care of his family and finds himself 
presiding over the Senate; a place 
where success is not defined by who 
your parents are or what they did or 
were able to do but how hard you work. 
Judge Alberto Gonzales is such a per-
son. 

The son of migrant workers—we have 
heard the story again and again. I will 
repeat part of it—he grew up with 
seven siblings in a small house in 
Texas that his father built with his 
own two hands. As a child, Mr. 
Gonzales often stood outside of Rice 
University football games selling soft 
drinks to earn a few extra dollars. It 
was while standing outside of one of 
those Rice football games that he 
promised himself that he would one 
day attend that university and make 
the American dream his own. 

He not only graduated from Rice Uni-
versity, but he went on to attend Har-
vard Law School, and to eventually be-

come the first Hispanic partner in a 
prestigious international law firm. 

However, Mr. Gonzales’s story does 
not end there. He chose to enter public 
service. He was general counsel to Gov-
ernor Bush in Texas, served as sec-
retary of state in Texas, a member of 
the Texas Supreme Court, and for the 
last 4 years served as chief counsel to 
President Bush. 

Alberto Gonzales embodies the Amer-
ican dream, and he should be confirmed 
for Attorney General. 

I have served as an attorney myself. 
The Presiding Officer has had that 
same honor, that same distinction. I 
was Solicitor General of the State of 
Minnesota and served 17 years in the 
attorney general’s office. 

I can tell you from that experience 
that there are two types of lawyers. A 
good lawyer will tell you what the law 
is, while a lesser lawyer might be 
tempted to tell you what you might 
want it to say. 

Mr. Gonzales is a good lawyer. And 
part of that controversy surrounding 
his nomination comes from his strict 
interpretation of what the law actually 
says, and not what some might want it 
to say. 

According to article 4 of the 1949 Ge-
neva Convention, only lawful combat-
ants are eligible for POW protection. 
When Mr. Gonzales determined that as 
a legal matter al-Qaida and the 
Taliban represented uncharted legal 
territory for which the Geneva Conven-
tion was never intended, he did his job 
as Counsel to the President. 

In fact, the Red Cross, a world-re-
spected humanitarian organization, 
states that in order to earn POW sta-
tus, combatants must be commanded 
by a person responsible for his subordi-
nates, have a fixed distinctive sign rec-
ognizable at a distance, carry arms 
openly and conduct their operations in 
accordance with the laws and customs 
of war—qualifications that do not eas-
ily fit al-Qaida or the Taliban, do not 
fit at all. 

Now, this is not to say al-Qaida fight-
ers should not be treated humanely, 
but only that Alberto Gonzales’s inter-
pretation of the convention was well 
grounded in the letter of the law and 
strictly adhered to the structure and 
history of the convention. 

Alberto Gonzales did what any good 
lawyer should have done. He informed 
President Bush of the letter of the law. 
He did what is expected of a good attor-
ney. 

I serve on the Homeland Security 
Governmental Affairs Committee. We 
were in the process of hearing testi-
mony yesterday from the new head and 
Secretary of Homeland Security, Judge 
Chertoff. Questions came up with 
Judge Chertoff about a memo that de-
fined torture. He was pressed before the 
committee about his definition. He 
came back and said he exercised his 
legal judgment to let people know that 
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if you move forward in this area, which 
is not clear, you better be careful. He 
did what was expected of a good law-
yer. 

I note that his nomination was put 
forth from two Senators across the 
aisle, both my friends, my Democrat 
colleague from New Jersey, standing 
side by side with Judge Chertoff, who 
did what a good lawyer should do, as 
Judge Gonzales has done. 

I take a moment to remind my col-
leagues Article II, Section 2 of the Con-
stitution states the President ‘‘shall 
nominate, and by and with the Advice 
and Consent of the Senate, shall ap-
point Ambassadors, or other public 
Ministers and Counsels, Judges of the 
Supreme Court and all other offices of 
the United States . . . ’’ That provision 
creates a special responsibility for this 
body. 

While the Constitution does not spell 
out the criteria by which Members of 
the Senate determine whether to ap-
prove nominations, we can all agree 
our standards should be consistent, re-
gardless of who is in the White House. 
That is what the senior Senator of Vir-
ginia talked about a while ago. 

I have made it clear I do not believe 
it is appropriate for the Senate to use 
the nomination process as a ref-
erendum on the policies of the adminis-
tration. Our democratic system has a 
method for determining the basic pol-
icy thrust of the President. It is called 
an election. Those who lose the elec-
tion should not use the nomination 
process to rehash the issues the people 
have already decided. We went through 
this with the nomination of 
Condoleezza Rice for Secretary of 
State. Some chose to rehash some of 
the issues that were before the public 
in the election. The President has a 
right to appoint his team. Are they 
competent? Do they have integrity? Do 
they have the intellectual capacity to 
do the job? The American people have 
heard the argument and made their 
choice. It is time to move on. 

The appropriate questions for the 
Senate are, Is the nominee qualified? 
Does the nominee have any ethical 
lapses in his or her public record? And 
does he or she possess the necessary 
temperament to serve the Nation well? 
It would also do some of my colleagues 
well to remember the approval of the 
nominee is not the same as approving 
every position the nominee has taken. 
Checks and balances remain after the 
advice and consent. No matter what 
the outcome of the vote, we will still 
maintain oversight of the Justice De-
partment. 

Thomas Edison once said: 
Most people miss opportunity because it 

shows up in overalls and is disguised as hard 
work. 

Alberto Gonzales saw an opportunity 
and worked hard to capitalize on it. He 
makes me proud to be an American. He 
is an exceptional attorney and a good 

man and eminently qualified to be the 
top law enforcement officer of the land. 
I enthusiastically support the nomina-
tion of Alberto Gonzales to be Attor-
ney General of the United States of 
America. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New York. 
Mr. SCHUMER. Mr. President, I ask 

unanimous consent my half hour be di-
vided, with the first 10 minutes for my-
self, the second 10 minutes for the Sen-
ator from Washington, and the third 10 
minutes to the Senator from New Mex-
ico, Mr. BINGAMAN. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. SCHUMER. Mr. President, we are 
not voting today on just any appoint-
ment. We are voting today on a nomi-
nee to be Attorney General of the 
United States, historically one of the 
most important positions of power in 
our Government. The position is more 
important today than it has ever been 
as we wage the war on terror. At a time 
with unprecedented tension between 
the goals of security and liberty, we 
must be absolutely certain the person 
we confirm as Attorney General is 
right for the job. 

The Attorney General stands apart 
from all other Cabinet officers. For 
those other Cabinet officers, simply 
carrying out the President’s agenda is 
enough. The Attorney General, on the 
other hand, has to be someone who will 
follow the law, not just toe the party 
line. He must be someone who will do 
justice for all people, not just push the 
President’s program. There are many 
times that demand independence from 
the President, when the Attorney Gen-
eral is asked, for instance, to approve a 
wiretap of an entire group. The Attor-
ney General must make that decision 
based on the law and the precedent, not 
on loyalty to the President. The Attor-
ney General owes his ultimate loyalty 
to the law on many of the decisions he 
makes, not to the person who nomi-
nated him. 

There will be times when the legal 
weight of precedent is more important 
than the political weight of the Presi-
dent. That is the nub of why the Attor-
ney General is not a typical Cabinet 
position. At such times the country 
needs an Attorney General who can 
stand the heat and do the right thing. 

Independence is not such a critical 
quality in other Cabinet positions. The 
position of Attorney General requires 
more neutrality and independence 
than, for example, the Secretary of 
State, whose obligation is to advance 
the President’s interests abroad. We 
must be absolutely sure that an Attor-
ney General nominee not only has the 
right experience but the right view of 
the proper role of an Attorney General, 
to be an independent, nonpartisan chief 
enforcer of the laws. 

For that reason, it is with great sad-
ness and some heartache, because I so 

like and respect Judge Gonzales as a 
person and as an inspiration to so 
many, that I report I am unsure Judge 
Gonzales is the right man for this cru-
cial job. 

As I have said before, Judge Gonzales 
has many impressive qualities. He is a 
good person. He has impeccable legal 
qualifications. He has a breadth of 
legal experience, including time as a 
lawyer, a judge, and a White House 
Counsel. And, of course, Judge 
Gonzales has the kind of Horatio Alger 
story that makes us proud to be Ameri-
cans. But excellent credentials and an 
inspiring story are not enough, not in 
these times. One must also have the 
independence necessary to be the Na-
tion’s chief law enforcement officer. 

When the White House asks the Jus-
tice Department for legal advice, on 
the other hand, the Justice Depart-
ment is charged with giving an objec-
tive answer, not one tailored to achieve 
the President’s goals. The Attorney 
General is supposed to provide sound 
legal advice in many of the decisions 
he or she renders, not political cover. 
As I have said before, it is hard to be a 
straight shooter if you are a blind loy-
alist. 

I like Judge Gonzales. I respect him. 
I think he is a genuinely good man. I 
was initially inclined to support his 
nomination. I also believed, and I said 
publicly, that Judge Gonzales was a 
much less polarizing Attorney General 
than Senator Ashcroft has been. As I 
also said, being less polarizing than 
John Ashcroft is not enough to get my 
vote. 

There are two models for an Attor-
ney General, loyalist and independent. 
We know there are Attorneys General 
over the years who have been close to 
the President. There is no better exam-
ple than Robert F. Kennedy, who 
served his own brother. That said, no 
one ever doubted in the confines of the 
Oval Office Bobby Kennedy would op-
pose his brother if he thought the 
President was wrong. Judge Gonzales is 
more of the loyalist type of Attorney 
General nominee than an independent 
type of Attorney General nominee, 
which does not alone disqualify him, 
but it raises serious questions. 

After an extensive review of the 
record, unfortunately and sadly, de-
spite my great personal affection for 
the judge, his testimony before this 
committee turned me around and 
changed my vote from yes to no. He 
was so circumspect in his answers, so 
allied with the President’s position on 
every single issue, there was almost an 
eagerness to say, I will do exactly what 
the President wants, that I worry 
Judge Gonzales will be too willing to 
toe the party line even when the Attor-
ney General is supposed to be above 
party. The Attorney General and the 
President are not supposed to be peas 
in the pod but, in short, Judge 
Gonzales still sees himself as chief 
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counsel to the President rather than as 
chief law enforcement officer in the 
land, a very different type position. 

Time and time again, this adminis-
tration has gotten itself in trouble by 
going at it alone, by not seeking new 
opinions, by not reaching out, by doing 
things behind closed doors in the Jus-
tice Department, whether it was the 
total information awareness project, 
the TIPS Program, or torture. This 
Justice Department has been burned by 
a curious commitment to secrecy. I en-
couraged Judge Gonzales to be candid 
with the committee when discussing 
these issues. I encouraged him to give 
us some hope that he would run a very 
different Justice Department than 
John Ashcroft. But, unfortunately, 
even a cursory review of his answers— 
and I reviewed them more than once— 
reveals strict adherence to the White 
House’s line and not a scintilla of inde-
pendence. If his answers are any indica-
tion, once again, Judge Gonzales still 
sees himself as White House Counsel 
rather than a nominee to be Attorney 
General. 

When push comes to shove, the At-
torney General needs to stand up to the 
White House. We live in critical times 
and face crucial tests. The age-old 
struggle between security and liberty, 
which defines so many of the Founding 
Fathers’ debates is alive and kicking. 
In fact, at no time since the intern-
ment of Japanese citizens in World War 
II has it been more relevant. We should 
have open debate about where the line 
should be drawn. We should not be 
afraid to confront the difficult ques-
tions that face us. 

I have gotten in trouble with some of 
my friends on the left for suggesting 
there should be a reexamination of how 
we interrogate terror subjects. If a ter-
rorist knew where a nuclear bomb was 
in an American city, and it was about 
to go off in 30 minutes, my guess is ev-
eryone in the room would say, do what 
it takes to find out. But we just cannot 
remake these rules behind closed doors. 

Judge Gonzales’s hearing was an op-
portunity for real debate on those 
issues. Instead, we got canned answers. 
I have great respect for the judge. The 
story of his life and the record of his 
achievements are inspirations to all of 
us. I am mindful of the fact that if he 
is confirmed, as I anticipate he will be, 
Judge Gonzales will become the Na-
tion’s first Hispanic Attorney General. 
It is a tremendous success story that 
makes this vote even more difficult. 

When I called Judge Gonzales, last 
week, to tell him how I would be vot-
ing, it was one of the more painful 
phone calls I have had to make in a 
long time. He was understandably dis-
appointed, but he was, as always, a 
total gentleman. He assured me we 
would be working together to solve our 
Nation’s problems. He assured me he 
would prove me wrong. I hope he does. 
But this is just too important a job at 

too critical a time to have an Attorney 
General about whom I have such severe 
doubts. I really have no choice but to, 
with sadness, vote no. 

I yield the floor. 
The PRESIDING OFFICER. Under 

the previous order, the Senator from 
Washington is recognized. 

Ms. CANTWELL. Mr. President, last 
week, I announced that I would oppose 
the nomination of Alberto Gonzales to 
be the Attorney General. I share many 
of the views on and reasons for oppos-
ing this nominee that my other col-
leagues have detailed—among them, 
the very grave concerns raised about 
Judge Gonzales’s role in producing the 
so-called ‘‘torture memos.’’ 

But, I rise today to share with the 
Senate a reason for opposing this nomi-
nee that is particularly important to 
my home State of Washington. It is a 
reason that has not gotten much atten-
tion, but it is an issue I want to high-
light because I feel Senators should 
know about it when they cast their 
vote on this nominee. 

Among the reasons I am opposing Mr. 
Gonzales is his connections to Enron 
and his failure to commit to recuse 
himself from the Department of Jus-
tice’s ongoing Enron investigation. 

The Attorney General of the United 
States, as the chief law enforcement 
officer in the land, holds a special inde-
pendent place in the government. After 
carefully listening to Judge Gonzales 
during his Senate hearings and reading 
his responses to questions, I do not 
have confidence that a Justice Depart-
ment under his leadership will conduct 
the Enron investigations with suffi-
cient vigor and independence. 

We want our Attorney General to up-
hold the law no matter who the crimi-
nal is no matter how politically incon-
venient and no matter who asks for his 
advice. 

This administration’s ties to Enron 
are common knowledge. In audiotapes 
released last summer, we heard Enron 
traders bragging about Enron’s status 
as the number one contributor to the 
President’s election campaign in 2000. 
We know that former Enron executives 
even had a hand in bankrolling the 
President’s Inaugural festivities last 
month. So I think it’s important for 
my colleagues to also realize that 
Judge Gonzales himself also had sub-
stantial ties to Enron while he was an 
attorney in private practice and then a 
candidate for the Texas Supreme 
Court. 

Given the significance of this case 
and the past recusal of the outgoing 
Attorney General, Judge Gonzales 
should have made clear his intention to 
recuse himself from that investigation. 
Let me repeat this important point. 
Attorney General Ashcroft knew to 
recuse himself because of similar polit-
ical ties to Enron. 

Before his confirmation, I wanted the 
same assurances from Gonzales, or at 

least an explanation of why these 
former professional and political ties 
to Enron do not constitute grounds for 
recusal. I got none. 

Let me make a few comments about 
the status of Federal investigations 
into the Enron mess, and why I believe 
it is so troubling that Judge Gonzales 
has to date refused to recuse himself 
from this matter. 

It’s my belief that, to date, the De-
partment of Justice has done a good 
job in pursuing the case against Enron. 
I stood on this floor about seven 
months ago and applauded the work of 
the Enron Task Force when it handed 
down indictments of top executives in-
cluding Ken Lay and Jeff Skilling last 
summer. 

And the U.S. Attorneys in Northern 
California have been equally successful 
in bringing charges and securing guilty 
pleas from some of the Enron traders 
implicated in the conspiracy to manip-
ulate our Western power markets. 

But this investigation is not finished. 
The Enron investigation must be al-
lowed to proceed, free from any poten-
tial political interference from special 
interests, particularly the interests 
under investigation. 

I would also note that we have not 
seen the same vigor—the same pursuit 
of justice—by other departments and 
agencies within the Administration, 
and in particular the Federal Energy 
Regulatory Commission. FERC is 
charged with protecting American con-
sumers from precisely the types of 
fraud Enron perpetrated in our Na-
tion’s energy markets. 

FERC is also run by three Bush ad-
ministration appointees who had ties 
to Enron. In fact, the Senate Govern-
ment Affairs Committee uncovered 
Enron memos recommending their ap-
pointment to the White House. 

To date, these FERC appointees have 
failed to take any meaningful action to 
provide the victims of Enron’s power 
market manipulations with any meas-
ure of relief. At every step of the way, 
it has taken public embarrassment to 
get FERC to pursue an Enron inves-
tigation of any integrity. Or in the 
words of a November 2002 report by the 
Senate Governmental Affairs Com-
mittee, ‘‘Over and over again, FERC 
displayed a striking lack of thorough-
ness and determination with respect to 
key aspects of Enron’s activities.’’ 
Since then, the situation has only dete-
riorated. FERC’s Enron investigation 
to date has been marked by a lack of 
aggressive action. 

In fact, I’m going back to my office 
in just a few minutes to participate in 
a conference call with officials from 
the Snohomish Public Utility District 
in my home State of Washington. We 
are going to air publicly, for the first 
time, new Enron audiotapes. 
Shockingly, these Enron tapes were 
just discovered sitting in one of 
Enron’s Houston warehouses. They 
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were left behind by the same Federal 
regulators that are supposed to be de-
fending our Nation’s consumers from 
the types of fraud Enron perpetrated in 
our energy markets. 

Only a small portion of these new 
tapes have been processed. 

But on these tapes, the American 
public will hear Enron employees dur-
ing the company’s collapse bemoaning 
the fact they couldn’t get promoted un-
less they ‘‘cooked the books;’’ specu-
lating that ‘‘everyone knew,’’ and that 
‘‘nothing happened at Enron that Ken 
Lay didn’t bless.’’ This is evidence that 
was left behind. 

New evidence will also show Enron 
traders fabricating excuses to shut 
down a power plant—on the very same 
day that rolling blackouts hit Cali-
fornia and disrupted the Western power 
market. The blackouts affected at 
least half a million people that day. As 
we learned with the recent Northeast/ 
Midwest blackout, these are serious 
matters. Not only do blackouts cost 
hundreds of millions of dollars in lost 
economic activity, they pose serious 
risks to human health and safety. They 
are no laughing matter. In my mind, 
this represents a whole new level of 
callousness. 

But what Enron did was not just dis-
graceful on a human level—it was also 
illegal. It was a direct violation of 
power market rules and a direct viola-
tion of a DOE emergency order issued 
by former Secretary Bill Richardson 
the very same day. 

And yet, our Federal agencies are not 
unearthing this new evidence. The 
FERC remains content to sit on its 
hands, more than four years after the 
Enron collapse. Utilities in the West 
are actually being sued by Enron for 
even more money. Yet FERC stands by, 
while Washington State ratepayers 
wait for the other shoe to drop. 

The consumers in my State, in the 
States of Nevada and California, de-
serve justice. But what they’ve gotten 
are years of process—a procedural shell 
game. 

We need more aggressive action from 
our Nation’s top law-enforcement offi-
cer. 

This is why I was so deeply troubled 
to read Judge Gonzales’s answers to 
questions posed by Members of the Ju-
diciary Committee in this matter. I 
want to thank my colleague, the Sen-
ator from Wisconsin, Mr. FEINGOLD, for 
asking these important questions. In 
his answers, Judge Gonzales would not 
state whether he would recuse himself, 
and he would not be specific about how 
his former ties to Enron might impact 
the Department of Justice’s investiga-
tion of that company. 

In his responses, Mr. Gonzales stated, 
‘‘I did some legal work for Enron over 
10 years ago. I am told the work was 
totally unrelated to the collapse of the 
company.’’ He added that ‘‘it would be 
premature for me to commit to recuse 

myself from ongoing Enron prosecu-
tions.’’ 

Mr. Gonzales was clearly asked to 
provide more specificity, more details 
and more of a commitment on what 
Americans can expect from the Justice 
Department leadership on the Enron 
investigation. These answers of the 
nominee were not satisfactory. 

I find this particularly troubling, 
given the fact Judge Gonzales has a 
clear history of employment related 
and political ties to Enron, and a 
track-record that leads me to question 
his judgment and his independence 
from the President. 

As I stated at the outset, we want 
our Attorney General to uphold the 
law no matter who the criminal is no 
matter how politically inconvenient— 
and no matter who asks for his advice. 

So I will vote against Judge 
Gonzales’s nomination today, for this 
and other important reasons. But I am 
also here to note that the Federal 
Enron investigation is not over. It is 
likely that Judge Gonzales may be con-
firmed as Attorney General later 
today. Perhaps Judge Gonzales will 
recuse himself after he is confirmed. 

But whatever his decision, I am here 
today to put Judge Gonzales on notice. 
If there is any hint whatsoever that the 
Enron Task Force is being undermined, 
underfunded, or otherwise hindered, 
this Senator will not stand for it. The 
Enron investigations must be allowed 
to proceed. And this Senator will be 
watching every single step of the way. 

This Senate deserves straight an-
swers from the President’s nominees. 
Corporate criminals deserve to be pros-
ecuted to the full extent of the law. 
And the victims of Enron’s fraud in our 
Nation’s power markets deserve relief. 

What Enron did to my constituents 
in Washington and to countless others 
across the Nation was disgraceful. 

Given these issues, I have substantial 
lingering questions about whether Mr. 
Gonzales would exercise independent 
judgment, especially when a clear com-
mitment to conduct investigations and 
uphold a strict standard of conduct is 
needed. 

I also have serious concerns about 
Judge Gonzales’s legal judgment. As 
White House Counsel, his office gen-
erated a legal opinion on whether the 
President is bound by domestic and 
international law on torture, which the 
government recently repudiated as le-
gally faulty. 

Such a repudiation calls Judge 
Gonzales’s judgment into question, 
judgment that is critically important 
for our country’s top attorney. It also 
suggests he is not independent of the 
President, which is essential for his 
new Cabinet role. Further, Judge 
Gonzales’s changed position on the tor-
ture memos in the weeks before his 
confirmation hearings appears to dem-
onstrate political convenience, not a 
truly self-reflective change in his 
thinking on these matters. 

Had Judge Gonzales recognized the 
serious problems with the judgments 
he made on these issues and given con-
vincing assurances that he understands 
that his new role will require a dif-
ferent approach and a new allegiance 
to the law, I might have been con-
vinced to defer to the President on this 
nomination. Without those assurances, 
and a clear commitment to ensure that 
there is no appearance that the Justice 
Department may take a difference 
course on the Enron investigation, I 
cannot support his nomination to be 
the next Attorney General of the 
United States. 

In conclusion, many of my colleagues 
have spoken about this nomination. 
They have talked about a variety of 
issues, and certainly one of those 
issues is the independence of the Attor-
ney General. That is clearly an issue 
that is at the forefront of my interest 
today. 

The reason is because ongoing in the 
Department of Justice, and I wish on-
going in the Federal Energy Regu-
latory Commission, is an investigation 
of Enron and Enron fraud. This is an 
issue that Attorney General Ashcroft 
decided, when taking office—and the 
evidence started to pour in of market 
manipulation—he basically looked at 
his record and background of having 
taken contributions from Enron and he 
recused himself from the Enron inves-
tigation and task force. 

Now we have before us a new Attor-
ney General nominee who not only has 
accepted campaign contributions from 
Enron, he actually worked to represent 
them at the law firm in his private 
practice, specifically working for the 
Enron company as an outside counsel. 

If our past Attorney General clearly 
identified a conflict of interest and ba-
sically stepped aside to make sure he 
was not in any way unduly influencing 
the Enron investigation, why should 
not this nominee have clearly done the 
same thing—in particular, giving an-
swers to the Judiciary Committee that 
he would recuse himself? 

I am not a member of the Judiciary 
Committee. I am a past member of that 
committee, but I certainly asked my 
colleagues to submit questions to 
Judge Gonzales asking him if, in fact, 
he would recuse himself and to be ex-
plicit about any other ways in which 
he could ensure that this Enron inves-
tigation continued with its independ-
ence. Judge Gonzales would not com-
mit to recusing himself from this situ-
ation. 

Because he will not recuse himself, I 
cannot, today, give him my vote know-
ing that he will achieve the independ-
ence this agency so much needs to have 
when it comes to this investigation. 

Just today, this very day, Snohomish 
County PUD will be releasing new in-
formation, new audiotapes from Enron 
employees that just happened to be left 
behind at the Enron Houston facility 
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that investigators forgot to claim. 
These tapes actually have Enron em-
ployees discussing the fact that superi-
ors, Enron traders, had asked them to 
cook the books. 

We also will see other tapes and in-
formation that basically says that var-
ious, what are called, cogeneration fa-
cilities, that Enron had business rela-
tionships with, were actually asked to 
take generation offline, to come up 
with a scheme of why they should stop 
production of these powerplants. The 
result was a blackout in California in 
the next few days following this time 
period—something that is very trou-
bling to us in the Northwest. 

We have spent billions of dollars of 
economic impact, and we want an in-
vestigation to continue to take place. 
We want the independence that the 
Federal Energy regulators should have 
in this case in determining that just 
and reasonable rates have not been 
charged by Enron. We want the Depart-
ment of Justice to do its job, unfet-
tered by any kind of influence, and 
continue to pursue all those involved 
with the Enron case until justice is 
given and ratepayers have relief in the 
West. 

So it is unfortunate that we cannot 
get Judge Gonzales to make a commit-
ment up front about where he is going 
to be in recusing himself on this very 
important matter that has had great 
fiscal consequence to the people of the 
Northwest. 

I wish, given all the other aspects of 
this nomination, I could overlook this 
issue or other questions that some of 
my colleagues have brought up, but I 
cannot. 

As a young woman, when I first 
learned about our Attorney General, at 
a time and era when a White House and 
President and outside influence said 
that the Attorney General should just 
follow the line of what was happening 
in the White House, we had Attorneys 
General who decided, instead of not 
carrying out the law, they were not 
going to be influenced by the White 
House; that they would rather resign 
than not carry out the law. That is the 
kind of independence we want to see in 
an Attorney General. 

The case is clear against Enron. The 
case for recusing himself is clear. Un-
fortunately, I cannot support the nomi-
nation of Alberto Gonzales today be-
cause I am not sure he will recuse him-
self in this case. 

The ratepayers of Washington State 
need relief. We do not want to continue 
to have to be the policemen on the beat 
investigating this case, finding new 
evidence, proving that wrongdoing has 
happened, continuing to prove how 
much we have been hurt. We want Fed-
eral regulators to do their job and give 
us relief. 

I ask unanimous consent that Mr. 
Gonzales’s written responses to Judici-
ary Committee questions be printed in 
the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

ETHICAL ISSUES 
1. During your service as Justice of the Su-

preme Court of Texas, it has been reported 
that you on occasion accepted donations 
from parties interested in cases before you. 
For example, in 2000, you reportedly accept-
ed a $2,000 donation from the Texas Farm 
Bureau, which ran the defendant insurance 
company in Henson v. Texas Farm Bureau 
Mutual Insurance, in the period between oral 
arguments and decision. You also reportedly 
accepted a $2,500 donation from the law firm 
defending the insurer in another case, 
Embrey v. Royal Insurance, just before oral 
arguments. 

a. Are these reports accurate: 
Response: In Texas, the voters elect the 

Justices of the Supreme Court. My contribu-
tors, as well as those of every other Justice, 
are a matter of public record. I am confident 
that during my service as a Justice on the 
Supreme Court of Texas, I complied with all 
legal and ethical requirements regarding ac-
ceptance of campaign contributions. 

b. Do you think it is ethical or appropriate 
for a judge to accept donations from parties 
appearing before him? 

Response: Please see my response to 1a, 
above. 

2. The Department of Justice is currently 
pursuing multiple prosecutions related to 
Enron’s collapse into bankruptcy. Currently, 
voluminous evidence related to Enron’s ma-
nipulation of Western electricity markets re-
mains under a Department of Justice sought 
protective order, out of public view. This in-
cludes thousands of hours of Enron audio-
tapes as well as reams of emails from the 
files of traders and senior executives. Based 
on the small amount of materials publicly 
released thus far, it is reasonable to conclude 
this evidence will provide more insight into 
the inner-workings of Enron’s schemes to 
manipulate Western power markets. While 
there may be reasons to withhold some of 
this evidence in light of ongoing Department 
criminal prosecutions, this material is also 
of extreme importance to regulatory agen-
cies such as the Federal Energy Regulatory 
Commission and to parties attempting to se-
cure financial relief from power prices re-
sulting from Enron’s schemes. Likewise, it is 
of interest to Congress, as we attempt to 
craft legislation that would prohibit future 
Enrons from defrauding American investors 
and ratepayers. 

a. Please detail your previous contacts 
with Enron Corp. and its executives, both in 
your previous career in Texas as well as in 
your role as White House Counsel? 

Response: As an attorney at Vinson & Elk-
ins, I did some legal work for Enron over ten 
years ago. I am told the work was totally un-
related to the collapse of the company seven 
years later. I had contacts with certain 
Enron executives in connection with my 
election to the Texas Supreme Court. I also 
had contact with Enron officials in connec-
tion with my civic work in the Houston com-
munity. I do not recall any contacts with 
Enron and its executives in my role as White 
House Counsel. 

b. Given these contacts, do you plan to 
recuse yourself from involvement in ongoing 
Enron prosecutions? 

Response: If confirmed, I would take very 
seriously my obligation to recuse myself 
from any matter whenever appropriate. I 
would also treat with equal seriousness the 
charge that the Attorney General has to en-

force the law fairly and equally on behalf of 
all Americans. It would be premature for me 
to commit to recuse myself from ongoing 
Enron prosecutions without knowing all of 
the facts and without consulting with De-
partment personnel about recusal practice 
and history. 

c. If you do intend to recuse yourself, who 
will be the point of contact for Members of 
the Senate interested in exercising oversight 
of the Department’s handling of this matter? 

Response: If confirmed, I would consult the 
attorneys at the Department handling this 
matter regarding congressional oversight. 

d. Will you commit to releasing to Con-
gress and the public the maximum amount of 
evidence now under seal at the earliest pos-
sible date? 

Response: If confirmed, I would consult the 
attorneys at the Department handling this 
matter regarding the release to Congress of 
any sealed evidence. 

The PRESIDING OFFICER. The Sen-
ator from New Mexico is recognized. 

Mr. BINGAMAN. Mr. President, there 
are strong reasons that cause me to 
want to support the nomination of 
Alberto Gonzales. He is clearly well 
educated. He has the experience and 
credentials to be our Attorney General. 
He clearly has the confidence of the 
President, and, as a general matter, 
the President should be given broad 
discretion in choosing his Cabinet. 

Alberto Gonzales’s personal history, 
as the son of immigrant parents, is 
truly inspiring, and he would be the 
first Hispanic Attorney General in our 
Nation’s history. 

So under any normal circumstances, 
these reasons would be more than ade-
quate to gain my support for this nom-
ination. 

But the fact is that the policies of 
this administration, which in some 
cases Judge Gonzales has championed, 
and in other cases he has willingly ac-
quiesced in, have constituted a sad 
chapter in our Nation’s history. This 
administration’s willingness to evade 
and sidestep our historic commitment 
to the rule of law is unfortunate, in-
deed, and I fear that a vote for the 
nominee would be interpreted as 
condoning those reprehensible policies. 

In July of 2003, I spoke on the Senate 
floor about my concerns with the poli-
cies and practices of the administra-
tion with regard to the detention of 
three categories of individuals: immi-
grants, persons detained as material 
witnesses, and persons detained as 
enemy combatants. 

This morning I reviewed those com-
ments, and I believe today my concerns 
regarding the failure to afford basic 
due process rights that I discussed then 
are well founded. 

The administration, in reaction to 
the terrorist attacks of September 11, 
2001, chose to argue against any and all 
legal protections against arbitrary and 
abusive exercise of the power of the 
Government to incarcerate individuals. 
It made those arguments by using the 
rationale that we were a nation at war 
and that the law of war overrode the 
rule of law as we have known it. 
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Judge Gonzales played a key role in 

developing the legal justifications for 
some of those policies. He strongly sup-
ported the decision to hold individuals 
unilaterally deemed enemy combatants 
by the President, including American 
citizens, indefinitely without judicial 
review. He advised the Judiciary Com-
mittee that he accepted the views in 
the Department of Justice memo that 
significantly limited the definition of 
torture and drastically expanded the 
President’s power to overrule Federal 
and international restrictions to its 
use. 

In remarks to the Standing Com-
mittee on Law and National Security 
of the American Bar Association in 
February 2004, Alberto Gonzales argued 
that the ‘‘law of war’’ justified the ad-
ministration’s position that the Presi-
dent has virtually unfettered authority 
to designate individuals as ‘‘enemy 
combatants’’ and then to incarcerate 
those individuals ‘‘for the duration of 
hostilities.’’ 

He went on to state: 
They need not be guilty of anything; they 

are detained simply by virtue of their status 
as enemy combatants in war. 

Since that speech was given, the Fed-
eral courts have soundly rejected the 
proposition that the Government could 
hold individuals without according 
them the right to challenge the basis of 
their detention. In two cases decided 
this last June, Rasul v. Bush and 
Hamdi v. Rumsfeld, the Supreme Court 
reaffirmed the right of all individuals 
detained within the territorial jurisdic-
tion of the United States to file a peti-
tion for a writ of habeas corpus and in-
quire into the legality of their deten-
tion. Indeed the right to challenge the 
Government’s deprivation of a person’s 
liberty is fundamental to our Nation’s 
commitment to justice. 

In the Hamdi case, the administra-
tion maintained that the President’s 
authority to hold enemy combatants 
included American citizens and that 
Federal courts could provide minimal 
judicial oversight. The Government ar-
gued that a simple affidavit by a De-
partment of Defense official alleging 
that Hamdi was involved in hostilities 
in Afghanistan was sufficient to indefi-
nitely deprive an American citizen of 
his liberty. According to this adminis-
tration, it was neither proper nor nec-
essary to hold any factual or evi-
dentiary hearing or to give Hamdi an 
opportunity to rebut the Government’s 
assertions. 

The Supreme Court disagreed and 
held that an American detained as an 
enemy combatant must be given a 
meaningful opportunity to contest the 
factual basis for his detention before a 
neutral arbiter. In reaffirming ‘‘the 
fundamental nature of a citizen’s right 
to be free from involuntary confine-
ment by his own government without 
due process of law,’’ the Court sent a 
clear message to the administration 

that ‘‘a state of war is not a blank 
check for the President when it comes 
to the rights of our Nation’s citizens.’’ 

In Rasul, which involved the cases of 
foreign nationals held in Guantanamo 
for over 2 years, the administration ar-
gued that despite the fact the United 
States has exercised exclusive jurisdic-
tion over Guantanamo since 1903, Fed-
eral courts have no jurisdiction to hear 
their claims because Cuba technically 
retained sovereignty in the area. 

Once again, the Supreme Court dis-
agreed and granted the detainees the 
right to demonstrate that they were 
being held contrary to domestic and 
international law. 

Our failure to afford these individ-
uals a right to be heard and to assert 
their innocence has in certain cases re-
sulted in the unnecessary and lengthy 
detention of people who were merely in 
the wrong place at the wrong time. Ac-
cording to a Wall Street Journal arti-
cle dated January 26 of this year: 

Commanders now estimate that up to 40% 
of the 549 current detainees probably pose no 
threat and possess no significant informa-
tion. 

Whether or not this number is com-
pletely accurate, it demonstrates the 
importance of providing individuals 
with the right to challenge the Govern-
ment’s claims and the right to refute 
the basis for their detention. 

As many of my colleagues have 
pointed out, the administration’s posi-
tion regarding the treatment of detain-
ees is as troubling as its position on its 
unfettered right to incarcerate. The 
Justice Department, through its Office 
of Legal Counsel, on August 1, 2002, 
issued its now discredited and with-
drawn memorandum regarding stand-
ards of conduct for interrogation. That 
document provided legal sanction for 
abuse of prisoners by narrowing the 
definition of what we would recognize 
as torture under the Convention 
against Torture and other Federal law. 
It is true that this memorandum was 
prepared for Alberto Gonzales and not 
by him, but there is no indication that 
he disagreed with its conclusions. In 
fact, when asked about the memo-
randum in his confirmation hearing, he 
stated: 

I don’t have a disagreement with the con-
clusions that were reached by the Depart-
ment. 

Removing the bright line that has 
guided our troops for the last 60 years 
increases the chances that other coun-
tries will refuse to afford our troops 
legal protections in future conflicts 
and enhances the likelihood that they 
will be made subject to harsh interro-
gation techniques. 

MG Mel Montano, former head of the 
National Guard in the State of New 
Mexico, in his letter to the Judiciary 
Committee eloquently gave voice to 
those concerns. He said: 

I was among 12 retired Admirals and Gen-
erals . . . who wrote to you urging that you 

closely examine Judge Gonzales’s role in set-
ting US policy on torture during the con-
firmation hearing. 

At that hearing, Judge Gonzales did not 
allay concerns about his record. To the con-
trary, his evasiveness and memory lapses 
raised even more concerns. Judge Gonzales 
continues to maintain that he can’t remem-
ber how the infamous torture memo was gen-
erated. He has refused to explain the lan-
guage in his own memo which implied that 
rejecting the applicability of the Geneva 
Convention would insulate US personnel for 
prosecution of war crimes they might ‘‘need’’ 
to commit. And he asserts that the Conven-
tion Against Torture’s prohibition on cruel 
and inhuman treatment doesn’t apply to 
aliens overseas. 

In my view these positions put our service-
men and women—already facing enormous 
danger—at even greater risk. . . . 

The Constitution is clear that the 
President ‘‘will take care that the laws 
be faithfully executed.’’ The obvious 
first responsibility of the Counsel to 
the President is to advise him con-
cerning what is meant by that obliga-
tion. 

As regards the basic protections in 
our Constitution and laws against in-
carceration and abuse of individuals by 
the Government, both the President 
and his legal counsel have failed in 
that duty. I am compelled to vote no 
on the nomination. 

I ask unanimous consent that the 
full letter from Major General 
Montano to the Judiciary Committee 
be printed in the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 
MAJOR GENERAL MELVYN MONTANO, 

RET. USAF NATIONAL GUARD, 
Albuquerque, NM, January 25, 2005. 

Hon. MEMBERS OF THE COMMITTEE ON THE JU-
DICIARY, 

U.S. Senate Committee on the Judiciary, Wash-
ington, DC. 

AN OPEN LETTER TO THE SENATE JUDICIARY 
COMMITTEE 

DEAR SENATORS: I am writing to urge that 
you reject the nomination of Alberto 
Gonzales for Attorney General. I understand 
that some Hispanic groups support Judge 
Gonzales’s nomination and have urged you 
to confirm him. I write, as a Hispanic and as 
a military officer and veteran, to offer a dif-
ferent perspective. 

I know what it feels like to be the first 
Hispanic named to an important leadership 
position in this country. I was the first His-
panic Air Nationa1 Guard officer appointed 
as an adjutant general in the United States. 
I am a Vietnam veteran and served 45 years 
in the military, including 18 years in a com-
mand position. I welcome the prospect of 
more Hispanics serving in leadership posi-
tions in the government, and I respect Judge 
Gonzales’s inspiring personal story. But I re-
ject the notion that Hispanics should loyally 
support the nomination of a man who sat 
quietly by while administration officials dis-
cussed using torture against people in Amer-
ican custody, simply because he is one of our 
own. 

I was among 12 retired Admirals and Gen-
erals, including former Chairman of the 
Joint Chiefs of Staff, General John 
Shalikashvili (Ret. USA), who wrote to you 
urging that you closely examine Judge 
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Gonzales’s role in setting U.S. policy on tor-
ture during his confinnation hearing. 

At that hearing, Judge Gonzales did not 
allay concerns about his record. To the con-
trary, his evasiveness and memory lapses 
raised even more concerns. Judge Gonzales 
continues to maintain he can’t remember 
how the infamous torture memo was gen-
erated. He has refused to explain the lan-
guage in his own memo which implied that 
rejecting the applicability of the Geneva 
Conventions would insulate U.S. personnel 
from prosecution for war crimes they might 
‘‘need’’ to commit. And he asserts that the 
Convention Against Torture’s prohibition on 
cruel and inhuman treatment doesn’t apply 
to a1iens overseas. 

In my view, these positions put our service 
men and women—already facing enormous 
danger—at even greater risk. In my capacity 
as Major General of the National Guard, I 
oversaw 4,800 National Guard personnel. 
When I think about how many of our troops 
fighting in Iraq today are drawn from the 
National Guard, it angers me that the dan-
ger they face has been increased as a resuIt 
of the policies Judge Gonzales has endorsed. 
I wonder, if Judge Gonzales’ children grow 
up to serve in the military, would he be so 
cavalier in dismissing the Geneva Conven-
tions as obsolete? 

Some have cynically suggested that Amer-
icans who question Judge Gonzales’s record 
on these issues do so because they are anti- 
Hispanic. I reject this view. My own concerns 
about Judge Gonzales’ fitness to serve as At-
torney General grow ftom a deep respect for 
American values and the rule of law. Judge 
Gonzales should be evaluated on his record, 
not his ethnicity. On the basis of that record, 
I urge you to reject his nomination. 

Sincerely, 
MAJOR GENERAL MELVYN MONTANO. 

Mr. NELSON of Florida. Mr. Presi-
dent, while it is true, as many of my 
colleagues have pointed out, that 
Alberto Gonzales has chartered an im-
pressive path, the son of migrant work-
ers rising from humble beginnings to 
establish an impressive record as a 
judge and a lawyer, I do not cast my 
vote because of his life story. 

I cast my vote in favor of Judge 
Gonzales because of two reasons: I be-
lieve it is the prerogative of the Presi-
dent to choose who is to serve in his 
Cabinet, and I believe Judge Gonzales 
is a smart and qualified lawyer. 

Judge Gonzales served in the U.S. Air 
Force, graduated from Harvard Law 
School, was a partner in a prestigious 
law firm, a justice on the Texas Su-
preme Court, and the chief lawyer for 
Governor Bush and President Bush. 

As a justice on the Texas Supreme 
Court, I have seen evidence of his inde-
pendence and commitment to the rule 
of law in reaching decisions on con-
troversial issues like parental notifica-
tion for a minor seeking to terminate a 
pregnancy. While he may oppose it per-
sonally, he was able to set those feel-
ings aside and issue a ruling based on 
the law. I believe that this is the Judge 
Gonzales who will serve as this Na-
tion’s Attorney General. I believe that 
this Judge Gonzales will appreciate the 
very important role he is to play as the 
top law enforcer who is charged with 
the duty of being the ‘‘people’s law-
yer.’’ 

The U.S. Attorney General serves at 
the pleasure of the President, but he 
does not serve to please the President. 
I believe that Judge Gonzales, the man 
I have met several times, is able to ap-
preciate this important difference and 
will be faithful to fulfilling his respon-
sibilities to enforce our laws and pro-
tect our freedoms. 

I, as many of my colleagues were, 
was very troubled by the ‘‘Bybee 
memo’’ submitted by the Department 
of Justice and the memo Judge 
Gonzales drafted advising the White 
House as to the inapplicability of the 
Geneva Conventions. 

As the President’s lawyer, Judge 
Gonzales’s responsibility was to rep-
resent the President and to provide 
legal advice in light of questions pre-
sented to him by the President. 

I believe that Judge Gonzales under-
stands the different role he is to play 
as Attorney General in representing 
the people’s interest as a nation that 
honors the rule of law. 

Mr. DORGAN. Mr. President, al-
though Congress has the responsibility 
to advise and consent on the confirm-
able posts of Cabinet Secretaries, I 
have historically cast my vote in a 
manner that provides wide latitude for 
a President to select his Cabinet team. 
I have voted for Cabinet nominees with 
whom I have very substantial and deep 
disagreements because I believe a 
President should be able to select a 
team of his choice to pursue his admin-
istration’s goals. 

But there are those occasions where 
it is important for the Congress to ex-
press its independent judgment about 
the record and the qualifications of a 
Cabinet nominee. 

That is the case with the nominee 
the President has sent us for the post 
of Attorney General. 

I have met with Judge Gonzales on a 
number of occasions, and I think he is 
smart and capable and has served the 
President loyally for a long period of 
time. But I am very troubled by the re-
sults of the Judiciary Committee hear-
ings on the nomination of Judge 
Gonzales. I believe there are serious 
questions about the role of Judge 
Gonzales in the development of guide-
lines defining ‘‘torture’’ in the war on 
terror that should be unsettling to all 
Americans. Judge Gonzales was evasive 
in answering direct questions about 
these issues and refused to release all 
of the information that has been re-
quested by the Judiciary Committee. 

With respect to civil liberties and 
issues relating to how our Government 
conducts itself, I want an Attorney 
General who will follow the law and 
not look for cracks or crevices in the 
law that will enable an administration 
to pursue its own course. Frankly, and 
regrettably, I think that Judge 
Gonzales in his work in the White 
House has not demonstrated the will-
ingness to be independent, nor has he 

shown the concern about civil liberties 
that I want to see in an Attorney Gen-
eral. 

These are difficult and uncertain 
times for our country. The war on ter-
rorism is difficult and will likely be 
lengthy. It is important we have the 
tools available to combat terrorism, 
but it is also equally important for us 
to preserve our civil liberties and pro-
tect the constitutional rights of our 
citizens even as we wage the war on 
terrorism. For that reason, I believe it 
is critical to have an Attorney General 
who will understand that his responsi-
bility is not to the administration, but 
rather to the Constitution. 

Because of my concern for all of 
these issues, I cannot vote to confirm 
Judge Gonzales for the post of Attor-
ney General. It is unusual that I vote 
against a President’s choice for a Cabi-
net post, but I believe this an unusual 
time and circumstance, and I believe it 
is critical that we have an Attorney 
General who can resist the efforts of 
those who would diminish our civil lib-
erties as we wage this war on ter-
rorism. 

Mr. KERRY. Mr. President, today we 
consider the nomination of Judge 
Alberto Gonzales—President Bush’s se-
lection for Attorney General of the 
United States. I will oppose this nomi-
nation for several reasons. Judge 
Gonzales’s deep involvement in formu-
lating the administration’s detention 
and interrogation policies and his re-
fusal to candidly answer questions 
about these matters concern me. 

As White House Counsel, Judge 
Gonzales played a pivotal role in shap-
ing the administration’s policies on the 
detention and interrogation of enemy 
prisoners. In 2002 Judge Gonzales ad-
vised the President that the Geneva 
Conventions did not apply to terror 
suspects, and described some of the 
treaty’s provisions as ‘‘quaint.’’ This 
dismissive approach to our inter-
national commitments laid the basis 
for President Bush’s decision to treat 
terror suspects as ‘‘unlawful enemy 
combatants.’’ In casting aside the Con-
ventions, Judge Gonzales opened a 
Pandora’s Box that brought the coun-
try and American troops less security. 

Separately, the Department of Jus-
tice circulated a memo it had written— 
at Judge Gonzales’s request—that pro-
vided an extremely narrow definition 
of torture. The memo was widely con-
demned and contrary to the plain lan-
guage of the U.S. anti-torture statute 
and all legal precedents. When asked 
about this memo at his confirmation 
hearing, Gonzales said he did not re-
call, ‘‘whether or not I was in agree-
ment with all of the analysis.’’ 

Do these revelations necessarily 
mean that Judge Gonzales is directly 
responsible for the prisoner abuse scan-
dal that has damaged our national se-
curity and tarnished our Nation? Of 
course not. But his actions—at the 
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very least—helped to create the envi-
ronment in which the Abu Ghraib scan-
dal took place. The result is less cer-
tain intelligence and more danger for 
American forces around the world. 

I was struck during the hearings on 
Judge Gonzales’s nomination when 
Senator Leahy asked if leaders of for-
eign governments could torture U.S. 
citizens if they thought it necessary to 
protect their own national security. 
Judge Gonzales replied: Senator, I 
don’t know what laws other world lead-
ers would be bound by. And I think it 
would—I’m not in a position to answer 
that question. 

I wrote to Judge Gonzales asking him 
to clarify his answer. He responded, in 
fact that: international law forbids the 
use of torture. All parties to the Con-
vention Against Torture have com-
mitted not to engage in torture and to 
ensure that all acts of torture are of-
fenses under their criminal law. But it 
does not address the heart of the issue. 
Judge Gonzales interpreted U.S. and 
international law to suggest that U.S. 
citizens could conduct torture when 
the President of the United States gave 
them authority to do so. In doing so, he 
undermined the legitimacy of the very 
international norms he asserts would 
protect U.S. citizens. His assertions 
collapse under the weight of their own 
flawed logic. 

This is not simply my judgment 
alone, but the judgment of some of 
America’s most distinguished, retired 
military officers—including General 
John Shalikashvili, the former Chair-
man of the Joint Chiefs of Staff, Gen-
eral Joseph Hoar, former Commander- 
in-Chief of U.S. Central Command, and 
Lt. General Claudia J. Kennedy, the 
former deputy Chief of Staff for Army 
Intelligence. In an open letter to the 
Senate Judiciary Committee, they 
wrote: 

During his tenure as White House Counsel, 
Mr. Gonzales appears to have played a sig-
nificant role in shaping U.S. detention and 
interrogation operations in Afghanistan, 
Iraq, Guantanamo Bay, and elsewhere. 
Today it is clear that these operations have 
fostered greater animosity toward the 
United States, undermined our intelligence 
gathering efforts, and added to the risks fac-
ing our troops serving around the world. 

Judge Gonzales’s interpretation of 
our commitments under U.S. and inter-
national law has been widely con-
demned in the United States and 
abroad, including by members of the 
State and Defense Departments. He is 
not an appropriate selection for the At-
torney General of the United States. 

Judge Gonzales’s confirmation proc-
ess presented him with an opportunity 
to reassure the country that as Attor-
ney General he would uphold and en-
force the laws that prohibit torture. In-
stead he offered evasive and overly le-
galistic answers. Judge Gonzales’s re-
fusal to answer questions about admin-
istration policy—either in oral testi-
mony or in written responses to ques-

tions—raises doubts about his commit-
ment to the rule of law. 

His lack of candor before the Judici-
ary Committee leaves many out-
standing questions about his role in de-
termining administration policy. One 
can only conclude that either he lacks 
a fundamental understanding of U.S. 
and international law, which I believe 
to be untrue, or he is dismissive of its 
applicability as it relates to the Presi-
dent. 

We have seen this approach taken by 
this administration before. They do not 
consult, they do not confer, they do not 
exercise good judgment and that is the 
end of the story. The rest of us are left 
to deal with the consequences. The 
policies Judge Gonzales favored have 
tarred the image of America in the 
world—not made us safer. They have 
placed our troops at even greater risk— 
not protected them. The choices he 
made as White House Counsel showed 
unacceptable judgment. 

Mrs. CLINTON. Mr. President, there 
has been a lot of discussion throughout 
this debate of the personal story of 
White House Counsel Alberto Gonzales, 
who has been nominated by President 
Bush to serve as the next Attorney 
General of the United States. 

I agree that Judge Gonzales’s life 
story embodies the American dream. 
Judge Gonzales is the son of immi-
grants, and lived in a home with his 
parents and eight brothers and sisters 
that I am sure had a lot of love but 
that did not have a lot of comfort, with 
no running water and no telephone. 
Thanks to his hard work and dedica-
tion, he went on to graduate from Rice 
University and Harvard Law School; he 
served as the Texas Secretary of State 
and a Justice on the Texas Supreme 
Court; and of course he became White 
House counsel in 2000. 

This is an extremely impressive 
record of personal accomplishment, 
and I admire Judge Gonzales for his life 
story, which proves that hard work can 
take you anywhere in this country, no 
matter where you start out on the eco-
nomic ladder. It is inspiring not only 
for Hispanic Americans, but for all 
Americans. 

But while a Cabinet nominee’s per-
sonal story is relevant to our consider-
ation of whether that nominee should 
be confirmed, I believe that our con-
stitutional responsibility to advise and 
consent requires a more thorough look. 

We in the Senate owe an obligation 
to the American people to consider and 
evaluate fully an Attorney General 
nominee’s current policy and legal 
views, as well as his or her prior views 
and actions taken concerning relevant 
issues. 

I have reviewed Judge Gonzales’s 
record and his responses, or lack of re-
sponses, to the many thoughtful ques-
tions posed by members of the Senate 
Judiciary Committee. On the basis of 
his professional record and his unwill-

ingness to answer critical questions, I 
am compelled to oppose his nomina-
tion. 

Judge Gonzales’s record as White 
House counsel contains misjudgments 
and misreadings of U.S. and inter-
national law that were so grievous as 
to have shaken the conscience of our 
Nation and the bedrock of the most 
fundamental aspects of our democracy. 

Judge Gonzales advised President 
Bush in January 2002 that the Geneva 
Conventions did not apply to the con-
flict in Afghanistan. He wrote that the 
‘‘war on terrorism’’ offers a ‘‘new para-
digm [that] renders obsolete’’ the Ge-
neva Convention’s protections. Memos 
prepared under his direction that same 
year recommended official authoriza-
tion of cruel interrogation methods in-
cluding: waterboarding, feigned suffo-
cation, and sleep deprivation. 

In response to a draft memorandum 
prepared and circulated by White 
House Counsel Gonzales on the applica-
bility of the Geneva Convention to the 
conflict in Afghanistan, then-Secretary 
of State Colin Powell, who served our 
Nation for decades with distinction 
both in and out of uniform, prepared a 
memo outlining his deep concerns with 
both Judge Gonzales’s assertions and 
his reasoning. 

Secretary Powell wrote that he was 
‘‘concerned that the draft [memo-
randum] does not squarely present to 
the President the options that are 
available to him. Nor does it identify 
the significant pros and cons of each 
option.’’ The Secretary also noted a 
number of significant inaccuracies in 
the draft memorandum, concerning 
previous applications of the Geneva 
Convention. 

In discussing the option of declaring 
that the Geneva Convention does not 
apply, Secretary Powell noted a num-
ber of key concerns, including that 
doing so ‘‘would reverse over a century 
of U.S. policy and practice in sup-
porting the Geneva conventions and 
undermine the protections of the law of 
war for our troops, both in this specific 
conflict and in general.’’ 

Secretary Powell also noted many 
other major disadvantages of pursuing 
such a position, including the high cost 
in terms of a negative international re-
action, which would hinder the ability 
of the United States to conduct its for-
eign policy, and noting that the policy 
would undermine public support among 
critical allies. 

Judge Gonzales dismissed out-of- 
hand these concerns, as well as others 
raised by senior members of the mili-
tary, and recommended that the Gene-
va Conventions do not apply. 

I believe that all Members of this 
body strongly support our men and 
women in the military. As a member of 
the Armed Services Committee, how-
ever, I feel a particular personal obli-
gation to do my utmost to ensure that 
our government does not do anything 
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that unnecessarily puts our troops in 
harm’s way; that diminishes our stand-
ing among our allies, from whom we 
have asked and will continue to ask 
much in helping us fight the global war 
on terror; or that blurs the values that 
distinguish us from our enemies, whose 
depraved actions and nihilistic moral-
ity stand in stark contrast to our Na-
tion’s historic values and conduct. 

In serving as the President’s top 
legal adviser on matters of both domes-
tic and international policy and law, 
Judge Gonzales had that obligation as 
well. Unfortunately, I believe he fell 
short of meeting that obligation and 
let the American people, and especially 
America’s men and women in uniform, 
down. 

These are not just my views but the 
views of some retired senior members 
of our military. In an open letter to the 
Senate Judiciary Committee, this 
group of retired military leaders ex-
pressed their deep concern with this 
nomination. They noted his significant 
role in shaping U.S. detention and in-
terrogation policies and operations in 
Afghanistan, Iraq, Guantanamo Bay 
and elsewhere and concluded, ‘‘it is 
clear that these operations have fos-
tered greater animosity toward the 
United States, undermined our intel-
ligence gathering efforts, and added to 
the risks facing our troops serving 
around the world.’’ Their open letter 
went on to say, 
[p]erhaps most troubling of all, the White 
House decision to depart from the Geneva 
Conventions in Afghanistan went hand in 
hand with the decision to relax the defini-
tion of torture and to alter interrogation 
doctrine accordingly. Mr. Gonzales’ January 
2002 memo itself warned that the decision 
not to apply the Geneva Convention stand-
ards ‘‘could undermine U.S. military culture 
which emphasizes maintaining the highest 
standards of conduct in combat, and could 
introduce an element of uncertainty in the 
status of adversaries.’’ Yet Mr. Gonzales 
then made that very recommendation with 
reference to Afghanistan, a policy later ex-
tended piece by piece to Iraq. Sadly, the un-
certainty Mr. Gonzales warned about came 
to fruition. As James R. Schlesinger’s panel 
reviewing Defense Department detention op-
erations concluded earlier this year, these 
changes in doctrine have led to uncertainty 
and confusion in the field, contributing to 
the abuses of detainees at Abu Ghraib and 
elsewhere, and undermining the mission and 
morale of our troops. 

Almost as troubling to me as the ad-
vice Judge Gonzales gave the President 
as White House counsel is his unwill-
ingness to respond to important ques-
tions posed by members of the Senate 
Judiciary Committee. During his nomi-
nation hearing before the Committee, 
Judge Gonzales was presented with re-
peated opportunities to repudiate his 
prior positions, and to respond to le-
gitimate concerns. He consistently re-
fused to do so. He also refused to re-
spond freely to important written ques-
tions submitted by Judiciary Com-
mittee members that remained unan-
swered after the hearing. 

Judge Gonzales’s unwillingness to 
answer questions or to submit himself 
fully to the nomination process has ex-
tended beyond his dealings with the 
Judiciary Committee. The Congres-
sional Hispanic Caucus has announced 
that it will not support his nomina-
tion, because Judge Gonzales refused to 
meet with the Caucus or address their 
questions. According to the White 
House, Judge Gonzales was ‘‘too busy’’ 
to meet with the CHC. 

The CHC has determined that ‘‘the 
Latino community continues to lack 
clear information’’ about how Judge 
Gonzales would influence policies im-
portant to the Latino community. It is 
for this same reason that the New 
York-based Puerto Rican Legal De-
fense & Education Fund has withheld 
its endorsement from Judge Gonzales. 
PRLDEF signed a letter prior to Judge 
Gonzales’s hearing before the Judiciary 
Committee, identifying serious con-
cerns about his nomination. PRLDEF 
reports that Judge Gonzales has still 
not adequately addressed these con-
cerns. 

I believe the Congress and the Amer-
ican people deserve much more from a 
nominee who seeks to become the Na-
tion’s chief law enforcement officer. 

What saddens me the most is that 
Judge Gonzales is an accomplished and 
bright public servant, and the cir-
cumstances that have forced me to op-
pose his nomination were eminently 
avoidable, had Judge Gonzales simply 
met his basic obligations as a lawyer 
and as a nominee. 

Underlying my opposition to Judge 
Gonzales’s nomination as Attorney 
General is the fact that as White House 
Counsel, one of the most important 
legal positions in the Nation, Judge 
Gonzales had a firm duty, as do all law-
yers, to advise his client in this case 
President Bush with independent, pro-
fessional judgment grounded in law, 
and based upon standards of morality 
and decency. 

Indeed, the American Bar Associa-
tion’s Model Rules of Professional Con-
duct speak explicitly to the role of law-
yers as counselors and advisors. One of 
those rules states that ‘‘[i]n rep-
resenting a client, a lawyer shall exer-
cise independent professional judgment 
and render candid advice. In rendering 
advice, a lawyer may refer not only to 
law but to other considerations such as 
moral, economic, social and political 
factors that may be relevant to the cli-
ent’s situation.’’ 

The duty to exercise independent 
judgment and provide informed advice 
to one’s client is a duty that all law-
yers must uphold; lawyers are com-
pelled to speak the truth as they inde-
pendently see it, and not simply parrot 
back what they believe their clients 
want to hear. 

I believe that as White House coun-
sel, Judge Gonzales breached that 
duty, not only to his client President 

Bush, but to the American people. He 
advised that the President adopt a 
number of incorrect legal positions 
that were wrong on the law and wrong 
morally. And he did so on some of the 
most important issues confronting our 
Nation, at a time when thousands of 
young Americans fighting to promote 
democracy and freedom in Afghanistan 
and Iraq and around the world were at 
risk of mistreatment if captured. We 
cannot control the behavior of our en-
emies, but we can avoid giving them 
any excuse or rationale to mistreat 
Americans. And we can avoid giving 
them any basis on which to claim there 
is no difference between us and them. 

For all of these reasons, I must op-
pose this nomination and ask my col-
leagues to do the same. 

Mrs. BOXER. Mr. President, I begin 
by thanking my colleagues on the Ju-
diciary Committee who did the hard 
work of exhaustively examining the 
nominee’s record. They have done what 
the Constitution requires of us and the 
Founders intended—that Senators take 
seriously their role in giving advise 
and consent on members of the Presi-
dent’s Cabinet. 

The Attorney General is our Nation’s 
chief law enforcement officer, tasked 
with upholding the Constitution and 
our laws. 

While I believe Mr. Gonzales has a 
truly remarkable personal story, the 
poor judgment he has exercised in his 
role as White House Counsel has re-
sulted in a serious consequences that 
cannot simply be overlooked when con-
sidering his nomination. 

I will be voting against Mr. Gonzales 
for two main reasons. 

First, Mr. Gonzales was the legal ar-
chitect of the administration’s policies 
on torture. 

In 2002, when the intelligence com-
munity sought legal guidance about in-
terrogation techniques, Mr. Gonzales 
asked the Justice Department to come 
up with legal justification for abusive 
interrogation tactics. The torture 
memo was drafted at his request and 
tacitly accepted by Mr. Gonzales. The 
Defense Department then used that 
memo to justify horrific and abusive 
interrogation tactics in Iraq, Afghani-
stan, and elsewhere. 

This memo sets forth a position so 
outlandish that even the Dean of Yale 
Law School has said that much of 
Saddam’s Hussein’s horrific abuses— 
like cutting off fingers, electrical 
shock, branding and burning of skin— 
would not meet the memo’s definition 
of torture. 

Mr. Gonzales has never clearly repu-
diated this memo even though it has 
been a stain on our law and national 
reputation. Mr. Gonzales was asked 
about this memo at his confirmation 
hearings before the Judiciary Com-
mittee. Senator LEAHY specifically 
asked him if he agreed with the 
memo’s very narrow reading of the law 
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about what constitutes torture. Mr. 
Gonzales replied: ‘‘I don’t recall today 
whether or not I was in agreement with 
all of the analysis, but I don’t have a 
disagreement with the conclusions 
then reached by the Department.’’ Mr. 
Gonzales’s response was completely un-
acceptable. 

It was his acceptance of this memo 
that formed the basis of administration 
policy for 2 years until the Department 
of Justice repudiated it on December 
30, 2004, 1 week before Mr. Gonzales’s 
hearings. 

Second, Mr. Gonzales played a cen-
tral role in shaping the Bush adminis-
tration’s policy toward detainees. 

He called the Geneva Conventions 
‘‘quaint’’ and ‘‘obsolete’’. And he ad-
vised President Bush to deny prisoners 
the protections under the Geneva Con-
ventions, which had been the unbroken 
practice of the United States for over 
50 years, and which have protected our 
soldiers since 1949. 

He did this over the objection of Sec-
retary Powell and State Department 
legal counsel. They warned that this 
advice could undermine military cul-
ture, generate confusion about how to 
treat detainees, and ultimately lead to 
abuse. Tragically, this is exactly what 
happened. 

The torture and other abuses of pris-
oners in Iraq and Afghanistan have 
done immeasurable damage to Amer-
ica’s standing in the world, have under-
mined our military rules and tradi-
tions, and exposed our own soldiers and 
citizens to greater risks. 

I cannot support a nominee who has 
done so much damage to America’s 
fundamental values and moral leader-
ship in the world, and has taken ac-
tions and positions that put our sol-
diers and citizens at greater risk. 

Mr. CORZINE. Mr. President, today 
we are considering the nomination of 
Alberto Gonzales to be the next Attor-
ney General of the United States. Like 
many of my colleagues, I was inclined 
to support Judge Gonzales’s nomina-
tion. I have had several dealings with 
Judge Gonzales and each time I have 
found him to be both cooperative and a 
gentleman. He has been extremely 
helpful and gracious in our mutual ef-
fort to fill the vacancies on the New 
Jersey Federal bench, and for that I am 
thankful. 

Unfortunately, I cannot in good con-
science support his nomination. Even 
though my personal interactions with 
Judge Gonzales have always been posi-
tive and productive, I have serious res-
ervations and concerns about his role 
in the administration’s attack on our 
laws and, more importantly, our sen-
sibilities of what is right and just. 

My vote against Judge Gonzales is 
not a vote against the man. In many 
ways, Judge Gonzales’s story is the 
American success story. He grew up of 
modest means, the son of immigrants 
who came to this country in search of 

a better life. Judge Gonzales would not 
disappoint his parents. He has per-
severed academically and profes-
sionally, displaying a work ethic that 
would see him rise to the upper eche-
lons of his profession and earn the 
trust and confidence of a President. 

Yet while Judge Gonzales has ably 
served President Bush as his Counsel, 
as Attorney General his duty will be to 
the American people. And therein lies 
my concern. 

As White House Counsel, Judge 
Gonzales played an integral role in for-
mulating the Bush administration’s 
policy on coercive interrogations in its 
war on terror. He advised the President 
to suspend the application of the Gene-
va Conventions, calling these inter-
national standards for humane treat-
ment of detainees ‘‘quaint’’ and ‘‘obso-
lete.’’ He then tasked the Department 
of Justice with the job of identifying 
legal authority to justify the harsh in-
terrogation tactics that became an 
international stain on our country’s 
once proud moral standing in the 
world. 

The ramifications of this abhorrent 
policy condoning torture cannot be 
downplayed. The United States has the 
most to lose by turning its back on the 
Geneva Conventions. Not only does the 
position advocated by the administra-
tion prevent the United States from 
claiming the moral high ground in fu-
ture international entanglements, it 
also compromises our Nation’s ability 
to build international coalitions. Fi-
nally, and perhaps most importantly, 
it signals to other countries that all 
bets are off, endangering U.S. troops 
who might be captured in future con-
flicts. 

As many legal observers have noted, 
Judge Gonzales’s advice was not only 
flawed from a legal standpoint, it also 
spoke to a larger failure. A client— 
even when he is the President—cannot 
always be deferred to. This is espe-
cially true when a client seeks jus-
tification for a position that runs con-
trary to the law. Judge Gonzales advo-
cated for the administration’s reversal 
of longstanding U.S. policies and prac-
tices supporting application of the Ge-
neva Conventions and antitorture laws. 
He urged their suspension, relying on 
convoluted legal reasoning in order to 
justify an end. This willingness to skirt 
international law demonstrates a lack 
of independence from an administra-
tion committed to violating inter-
national principles of justice and hu-
manity. 

The job of Attorney General, unlike 
other Cabinet positions that advocate 
the President’s agenda, requires inde-
pendence. The Attorney General is 
tasked with enforcing the laws of the 
land, whether they advance or impede 
the President’s policies. Judge 
Gonzales has not demonstrated a will-
ingness to break from the President’s 
agenda, and I fear his penchant for de-

ferring to the President would hamper 
the Department of Justice in its mis-
sion to uphold the law. The need for 
independence is especially important 
in an administration that time and 
time again has demonstrated a cavalier 
attitude toward civil rights and civil 
liberties. 

Should he eventually be confirmed, 
the challenges facing Judge Gonzales 
are numerous and daunting. And it is 
against this backdrop that I ask him to 
take on remedial efforts to restore not 
only America’s moral standing in the 
world, but to restore the civil rights 
and liberties trampled on by this ad-
ministration. 

We need to strive to curb this admin-
istration’s overreaching and to rein-
state constitutionally protected civil 
liberties sacrificed by the administra-
tion in the name of fighting terrorism. 
I believe strongly that we can protect 
our Nation while preserving our cher-
ished freedoms. Indeed, we can be both 
safe and free. Measures like racial 
profiling, which make people suspect 
because of their ethnicity or religion— 
rather than because of suspicious ac-
tivity—are repugnant to our citizens, 
divert valuable resources from finding 
real terrorists, and ignore our Nation’s 
commitment to freedom. I am certain 
that we can fight terrorism without re-
sorting to hateful tactics such as racial 
profiling that cast a cloud of immo-
rality over our country. 

I sincerely hope that, if confirmed, 
Judge Gonzales takes up these chal-
lenges and provides an independent 
voice for the Department of Justice. 

I know Judge Gonzales to be a gen-
tleman and a patriot. And while I re-
grettably must oppose his nomination, 
I know that his confirmation is assured 
and pledge to work with him to ensure 
that our laws are enforced and our free-
doms protected. 

Mr. INOUYE. Mr. President, the 
nomination by President George W. 
Bush of Mr. Alberto Gonazales to serve 
as the Attorney General of the United 
States has stirred strong opposition. 
Although my first instinct is to sup-
port the prerogative of any President 
to select his own Cabinet, I have con-
cluded upon a thorough review of Mr. 
Gonzales’s record that I must oppose 
his nomination. 

The Constitution confides in the Sen-
ate the duty of advice and consent. 
This means that my colleagues and I 
have the responsibility of considering 
the men and women the President 
nominates for high Government offices, 
and either confirming or rejecting 
them. Although many consider advice 
and consent to be a Senate right, I 
think of it as a duty that carries an ob-
ligation of fairness and due diligence. 
The power to reject a nominee should 
only be invoked where there is substan-
tial doubt as to a nominee’s fitness for 
office—not when there is a simple dif-
ference in political philosophy. 
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I do not personally agree with some 

of the positions that Mr. Gonzales has 
advocated, but that should come as no 
surprise, because I do not agree with 
many of the proposals made by the 
man who nominated him, President 
Bush. Most strikingly, I am appalled 
that he has professed only a ‘‘vague 
knowledge’’ of the racial and ethnic 
disparities in the imposition of the 
death penalty in Federal cases. These 
very disparities in the State of Ha-
waii’s penal system led me to cham-
pion the abolition of the death penalty 
in our territorial legislature many 
years ago, and I have remained opposed 
to this ultimate and irreversible sen-
tence ever since. 

Our philosophical disagreement over 
issues such as the death penalty, do 
not, in my mind, constitute a sufficient 
basis for opposing his nomination. His 
lack of candor and forthrightness in 
answering simple questions about his 
record does. 

A January 2002 memorandum from 
Mr. Gonzales to the President advo-
cated abandoning the Geneva Conven-
tion and its prohibitions on torture and 
inhumane treatment of prisoners of 
war. As a former officer in our Nation’s 
military, I find this conclusion horri-
fying and repugnant. As a Senator, I 
find Mr. Gonzales’s refusal to clarify 
his role in the subsequent development 
of a U.S. policy for torturing POWs in-
excusable. 

His decision—supported by the re-
fusal of the Bush administration to 
turn over key documents—to stonewall 
efforts to bring this matter to the light 
of public scrutiny strikes to the very 
foundation of our Nation’s democratic 
government. Our citizens have a right 
to openness and transparency in their 
public officials. Clandestine maneuvers 
under the ever-growing cloak of ‘‘na-
tional security’’ and ‘‘executive privi-
lege’’ disenfranchises the electorate 
and deprives them of the information 
they need in order to make their 
choices at the polls. 

Mr. Gonzales’s failure to respond to 
questions legitimately posed to him by 
the Senate raises grave doubts in my 
mind as to his fitness to serve the peo-
ple of the United States as their Attor-
ney General. Mr. Bush may have the 
privilege of choosing his own ‘‘team’’ 
for his Cabinet, but American citizens 
have an unqualified right to be served 
by public officials who will answer can-
didly for their actions. 

Accordingly, I must reluctantly op-
pose this nomination. 

Mr. HARKIN. Mr. President, almost 
35 years ago, in July of 1970, when I was 
a staff person in the House of Rep-
resentatives, I was sent with a commis-
sion to Vietnam. My commission was 
to investigate reports about the South 
Vietnamese military using tiger cages 
to imprison, torture and kill people. 
Our State Department denied the exist-
ence of the cages, and our military de-

nied the existence of the cages, calling 
reports of their existence Communist 
conspiracy stories. 

Thanks to the courage of Congress-
man William Anderson of Tennessee 
and Congressman Augustus Hawkins of 
California, we were able to uncover the 
notorious tiger cages on Con Son Is-
land. When the pictures I took ap-
peared in LIFE magazine, the world 
saw North Vietnamese, Vietcong, and 
civilian opponents of the war in South 
Vietnam all bunched into these tiger 
cages, in clear violation of human 
rights, and in clear violation of the Ge-
neva Conventions. The reaction was 
overwhelming. The pictures presented 
evidence of the cruel, torturous condi-
tions in these tiger cages, how people 
had been tortured and killed, and how 
we, the U.S. Government, had provided 
not only the funding but the super-
vision for these prisons. 

I thought that we had learned from 
that experience. So it was with a ter-
rible sense of déjà vu that I saw the 
pictures of abuse at Abu Ghraib prison 
last year. 

Since the Vietnam era, as a Govern-
ment and as a society, we have taken 
strong measures against torture. We 
have passed a Federal law banning tor-
ture, and ratified an international 
treaty banning torture. The Army field 
manual today reads: ‘‘The use of tor-
ture is a poor technique that yields un-
reliable results, may damage subse-
quent collection efforts, and can induce 
the source to say what he thinks the 
interrogator wants to hear. . . . It also 
may place U.S. and allied personnel in 
enemy hands at greater risk.’’ 

Yet, it was in an extraordinary docu-
ment prepared at the request of 
Alberto Gonzales, the nominee for At-
torney General, that the groundwork 
for the abuses at Abu Gharib was laid. 
That document reaches three conclu-
sions: 

That the President has the inherent 
constitutional power as Commander in 
Chief to override the prohibitions 
against torture enacted by Congress; 

That only acts that inflict the kind 
of pain experienced with death or organ 
failure amount to torture and that the 
interrogator must have the ‘‘precise 
objective’’ of inflicting severe pain 
even if he knew ‘‘that severe pain 
would result from his actions’’; and 

That government officials can avoid 
prosecution for their acts of torture by 
invoking the defenses of ‘‘necessity’’ or 
‘‘self-defense’’ even though the Conven-
tion Against Torture says the opposite. 

Because he had never spoken publicly 
about his involvement in the develop-
ment of these policies, Alberto 
Gonzales’s confirmation hearing took 
on unusual importance. The hearing 
was his opportunity to explain his role 
in the preparation of this document 
and to step away from its conclusions. 
Instead, when asked about the memo, 
Gonzales stated ‘‘I don’t recall today 

whether or not I was in agreement with 
all of the analysis, but I don’t have a 
disagreement with the conclusions 
then reached by the Department.’’ 
Gonzales also reasserted his view that 
the President has the power to override 
laws passed by the Congress and to im-
munize others to perform what would 
otherwise be unlawful acts. These posi-
tions are wrong as a matter of law and 
wrong as a matter of conscience. The 
torture memo laid the groundwork di-
rectly for the abuses at Abu Ghraib and 
has done great harm to our stature in 
the international community. 

As the nominee for Attorney Gen-
eral, Alberto Gonzales is the person 
with the single greatest responsibility 
to uphold and defend the rule of law. 
Not only is the torture memo a rep-
rehensible document that sanctioned 
engaging in illegal acts of torture in 
violation of basic human rights, it is 
also a prime example of a legal anal-
ysis that twists, turns and makes far- 
fetched leaps of logic in order to justify 
a policy end sought by the administra-
tion. This sort of willingness to cir-
cumvent the law, to treat it as an ob-
stacle to be negotiated around, shows a 
fundamental lack of independence. It 
calls into question Mr. Gonzales’s fit-
ness to be the Attorney General. Be-
cause of this, but even more because of 
his fundamental lack of respect for 
basic human rights, I cannot support 
him to be the chief law enforcement of-
ficer of this country. 

The PRESIDING OFFICER. The Sen-
ator from South Dakota. 

Mr. JOHNSON. Mr. President, I rise 
today in opposition to President Bush’s 
nomination of Alberto Gonzales to be 
Attorney General of the United States. 
While I have long held that any Presi-
dent deserves a presumption in favor of 
his nominees for Cabinet positions, the 
advice and consent role of the Senate 
should never be regarded as a mere for-
mality. 

The Attorney General, in particular, 
is far more than simply another polit-
ical appointee or adviser to a Presi-
dent. The Attorney General plays a 
key role in the provision of justice for 
all Americans, and nominees to this 
enormously important office must be 
reviewed with senatorial scrutiny 
which is fair and not political but de-
manding. 

I am profoundly troubled that Mr. 
Gonzales’s promotion of torture flies in 
the face of deeply held American val-
ues, undermines our Nation’s reputa-
tion around the world, and places 
American troops and other citizens 
abroad in great danger. As the father of 
a soldier who served in combat in both 
Afghanistan and Iraq, I am particu-
larly concerned that our Nation’s utili-
zation of torture creates an environ-
ment where other nations and other or-
ganizations feel they have justification 
for torturing our troops and our citi-
zens. There is little wonder why Mr. 
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Gonzales’s position was strongly op-
posed by the U.S. Army’s legal corps 
and by the U.S. State Department. 

Mr. Gonzales oversaw and approved 
the decision to disregard the Geneva 
Conventions for detainees from Af-
ghanistan, he endorsed interrogation 
methods that military and FBI profes-
sionals regarded as illegal and im-
proper, and he supported the indefinite 
detention of both foreigners and Amer-
icans without due process. It was only 
after the Supreme Court’s interven-
tion, which ruled that the prisoners 
were entitled to appeal their deten-
tions in Federal courts, that some of 
the harmful policies were reversed. The 
Court also ruled that an American cit-
izen could not be detained and held as 
an ‘‘enemy combatant’’ without court 
review or the right to counsel, invali-
dating Mr. Gonzales’s position in the 
cases of Yaser Esam Hamdi and Jose 
Padilla. 

Mr. Gonzales made a second horrible 
judgment about the Geneva Conven-
tions—that their restrictions on inter-
rogations were ‘‘obsolete.’’ Quite apart 
from the question of POW status for 
detainees, this determination invali-
dated the Army’s doctrine for ques-
tioning enemy prisoners, which is 
based on the Geneva Conventions and 
had proved its worth over decades. Re-
garding this issue, Mr. Gonzales ig-
nored advice from the Army’s own 
legal corps to Secretary of State Colin 
L. Powell. Why is this so alarming? 
The President’s promotion of torturous 
interrogation practices, such as 
‘‘waterboarding,’’ would likely invite 
retaliation against Americans beyond 
what already exists. This could have 
grievous effects on our men and women 
serving abroad. I can think of few 
things worse, as the father of a soldier, 
than to know America’s own torture 
policies would increase the likelihood 
of more torture directed at our Amer-
ican troops. 

Mr. Gonzales had an opportunity to 
clarify this issue while testifying in 
front of the Senate Judiciary Com-
mittee. During that hearing, Judge 
Gonzales refused to reject a narrow def-
inition of torture and directly answer 
whether he thought the President has 
the authority to overrule the statute 
that condemns torture and provide im-
munity for those who commit torture 
based on the directive of the President. 

Turning to another issue of impor-
tance, it is incumbent upon me to 
point out that while Mr. Gonzales was 
serving as counsel to then-Governor 
George W. Bush, he provided question-
able advice regarding clemency of in-
mates. It appears Mr. Gonzales failed 
in his duty to provide complete infor-
mation regarding death row inmates in 
the State of Texas. In some of the 57 
memos he composed for Governor 
Bush, Mr. GONZALEZ failed to include 
all mitigating circumstances that 
should be considered in clemency for 

death row inmates. Some of these miti-
gating circumstances include inmates’ 
ability to have qualified representation 
as well as the questionable mental sta-
tus of some of the death row inmates. 

Mr. Gonzales faced rigorous ques-
tioning by members of the Senate Judi-
ciary Committee. Despite the oppor-
tunity to explain away concerns the 
American public had pertaining to his 
record and his beliefs, Mr. Gonzales did 
not convince me that he is the proper 
person to serve as our Attorney Gen-
eral, the chief law enforcement officer 
of the United States. 

The New York Times correctly ob-
served that the Attorney General does 
not merely head up the Justice Depart-
ment; he is responsible for ensuring 
that America is a nation in which jus-
tice prevailed. Mr. Gonzales’s record 
makes him unqualified to take on the 
role to represent the American justice 
system to the rest of the world. 

Mr. President, I ask unanimous con-
sent to have printed in the RECORD edi-
torials from the Washington Post and 
the New York Times wherein these 
highly respected newspapers contend 
that the confirmation of Mr. Gonzales 
would be counter to fundamental 
American values. I share those views. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, Jan. 26, 2005] 
THE WRONG ATTORNEY GENERAL 

(Editorial) 
Alberto Gonzales’s nomination as attorney 

general goes before the Senate at a time 
when the Republican majority is eager to 
provide newly elected President Bush with 
the cabinet of his choice, and the Democrats 
are leery of exposing their weakened status 
by taking fruitless stands against the inevi-
table. None of that is an excuse for giving 
Mr. Gonzales a pass. The attorney general 
does not merely head up the Justice Depart-
ment. He is responsible for ensuring that 
America is a nation in which justice pre-
vails. Mr. Gonzales’s record makes him un-
qualified to take on this role or to represent 
the American justice system to the rest of 
the world. The Senate should reject his nom-
ination. 

The biggest strike against Mr. Gonzales is 
the now repudiated memo that gave a dis-
turbingly narrow definition of torture, lim-
iting it to physical abuse that produced pain 
of the kind associated with organ failure or 
death. Mr. Gonzales’s attempts to distance 
himself from the memo have been uncon-
vincing, especially since it turns out he was 
the one who requested that it be written. 
Earlier the same year, Mr. Gonzales himself 
sent President Bush a letter telling him that 
the war on terror made the Geneva Conven-
tions’ strict limitations on the questioning 
of enemy prisoners ‘‘obsolete.’’ 

These actions created the legal climate 
that made possible the horrific mistreat-
ment of Iraqi prisoners being held in Abu 
Ghraib prison. The Bush administration 
often talks about its desire to mend fences 
with the rest of the world, particularly the 
Muslim world. Making Mr. Gonzales the na-
tion’s chief law enforcement officer would 
set this effort back substantially. 

Other parts of Mr. Gonzales’s record are 
also troubling. As counsel to George Bush 

when he was governor of Texas, Mr. Gonzales 
did a shockingly poor job of laying out the 
legal issues raised by the clemency petitions 
from prisoners on death row. And questions 
have been raised about Mr. Gonzales’s ac-
count of how he got his boss out of jury duty 
in 1996, which allowed Mr. Bush to avoid 
stating publicly that he had been convicted 
of drunken driving. 

Senate Democrats, who are trying to de-
fine their role after the setbacks of the 2004 
election, should stand on principle and hold 
out for a more suitable attorney general. Re-
publicans also have reason to oppose this 
nomination. At the confirmation hearings, 
Senator Lindsey Graham, Republican of 
South Carolina, warned that the administra-
tion’s flawed legal policies and mistreatment 
of detainees had hurt the country’s standing 
and ‘‘dramatically undermined’’ the war on 
terror. Given the stakes in that war, sen-
ators of both parties should want an attor-
ney general who does not come with this 
nominee’s substantial shortcomings. 

[From the Washington Post, Jan. 26, 2005] 
A DEGRADING POLICY 

Alberto R. Gonzales was vague, unrespon-
sive and misleading in his testimony to the 
Senate Judiciary Committee about the Bush 
administration’s detention of foreign pris-
oners. In his written answers to questions 
from the committee, prepared in anticipa-
tion of today’s vote on his nomination as at-
torney general, Mr. Gonzales was clearer— 
disturbingly so, as it turns out. According to 
President Bush’s closest legal adviser, this 
administration continues to assert its right 
to indefinitely hold foreigners in secret loca-
tions without any legal process; to deny 
them access to the International Red Cross; 
to transport them to countries where torture 
is practiced; and to subject them to treat-
ment that is ‘‘cruel, inhumane or degrad-
ing,’’ even though such abuse is banned by an 
international treaty that the United States 
has ratified. In effect, Mr. Gonzales has con-
firmed that the Bush administration is vio-
lating human rights as a matter of policy. 

Mr. Gonzales stated at his hearing that he 
and Mr. Bush oppose ‘‘torture and abuse.’’ 
But his written testimony to the committee 
makes clear that ‘‘abuse’’ is, in fact, permis-
sible—provided that it is practiced by the 
Central Intelligence Agency on foreigners 
held outside the United States. The Conven-
tion Against Torture, which the United 
States ratified in 1994, prohibits not only 
torture but ‘‘cruel, inhumane or degrading 
treatment.’’ The Senate defined such treat-
ment as abuse that would violate the Fifth, 
Eighth or 14th amendments to the Constitu-
tion—a standard that the Bush administra-
tion formally accepted in 2003. 

But Mr. Gonzales revealed that during his 
tenure as White House counsel, the adminis-
tration twisted this straightforward stand-
ard to make it possible for the CIA to subject 
detainees to such practices as sensory depri-
vation, mock execution and simulated 
drowning. The constitutional amendments, 
he told the committee, technically do not 
apply to foreigners held abroad; therefore, in 
the administration’s view the torture treaty 
does not bind intelligence interrogators op-
erating on foreign soil. ‘‘The Department of 
Justice has concluded,’’ he wrote, that 
‘‘there is no legal prohibition under the Con-
vention Against Torture on cruel, inhuman 
or degrading treatment with respect to 
aliens overseas.’’ 

According to most legal experts, this is a 
gross distortion of the law. The Senate cited 
the constitutional amendments in ratifying 
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the treaty precisely to set a clear standard 
that could be applied to foreigners. Never-
theless, Mr. Gonzales uses this false loophole 
to justify practices that contravene funda-
mental American standards. He was asked if 
there were any legal prohibition against U.S. 
personnel using simulated drowning and 
mock executions as well as sleep depriva-
tion, dogs to inspire fear, hooding, forced nu-
dity, the forced injection of mood-altering 
drugs and the threat of sending a detainee to 
another country for torture, among other 
abuses. He answered: ‘‘Some might . . . be 
permissible in certain circumstances.’’ 

This is not a theoretical matter. The CIA 
today is holding an undetermined number of 
prisoners, believed to be in the dozens, in se-
cret facilities in foreign countries. It has 
provided no account of them or their treat-
ment to any outside body, and it has allowed 
no visits by the Red Cross. According to nu-
merous media reports, it has subjected the 
prisoners to many of the abuses Mr. Gonzales 
said ‘‘might be permissible.’’ It has practiced 
such mistreatment in Iraq, even though de-
tainees there are covered by the Geneva Con-
ventions; according to official investigations 
by the Pentagon, CIA treatment of prisoners 
there and in Afghanistan contributed to the 
adoption of illegal methods by military in-
terrogators. 

In an attempt to close the loophole, Sen. 
Richard J. Durbin (D–Ill.), Sen. John McCain 
(R–Ariz.) and Sen. Joseph I. Lieberman (D– 
Conn.) sought to attach an amendment to 
the intelligence reform legislation last fall 
specifying that ‘‘no prisoner shall be subject 
to torture or cruel, inhumane or degrading 
treatment or punishment that is prohibited 
by the Constitution, laws or treaties of the 
United States.’’ The Senate adopted the pro-
vision unanimously. Later, however, it was 
stripped from the bill at the request of the 
White House. In his written testimony, Mr. 
Gonzales affirmed that the provision would 
have ‘‘provided legal protections to foreign 
prisoners to which they are not now enti-
tled.’’ Senators who supported the amend-
ment consequently face a critical question: 
If they vote to confirm Mr. Gonzales as the 
government’s chief legal authority, will they 
not be endorsing the systematic use of 
‘‘cruel, inhumane and degrading’’ practices 
by the United States? 

[From the Washington Post, Jan. 16, 2005] 
THE VOTE ON MR. GONZALES 

Despite a poor performance at his con-
firmation hearing, Alberto R. Gonzales ap-
pears almost certain to be confirmed by the 
Senate as attorney general. Senators of both 
parties declared themselves dissatisfied with 
Mr. Gonzales’s lack of responsiveness to 
questions about his judgments as White 
House counsel on the detention of foreign 
prisoners. Some expressed dismay at his re-
luctance to state that it is illegal for Amer-
ican personnel to use torture, or for the 
president to order it. A number of senators 
clearly believe, as we do, that Mr. Gonzales 
bears partial responsibility for decisions that 
have led to shocking, systematic and ongo-
ing violations of human rights by the United 
States. Most apparently intend to vote for 
him anyway. At a time when nominees for 
the Cabinet can be disqualified because of 
their failure to pay taxes on a nanny’s sal-
ary, this reluctance to hold Mr. Gonzales ac-
countable is shameful. He does not deserve 
to be confirmed as attorney general. 

We make this judgment bearing in mind 
the president’s prerogative to choose his own 
cabinet, a privilege to which we deferred four 
years ago when President Bush nominated 

John D. Ashcroft to lead the Justice Depart-
ment. In some important respects, Mr. 
Gonzales is a more attractive figure than Mr. 
Ashcroft. His personal story as a Hispanic 
American is inspiring, and he appears less 
ideological and confrontational than the out-
going attorney general. Mr. Gonzales is also 
not the only official implicated in the tor-
ture and abuse of detainees. Other senior of-
ficials played a larger role in formulating 
and implementing the policies, and Mr. Bush 
is ultimately responsible for them. It is nev-
ertheless indisputable that Mr. Gonzales 
oversaw and approved a decision to disregard 
the Geneva Conventions for detainees from 
Afghanistan; that he endorsed interrogation 
methods that military and FBI professionals 
regarded as illegal and improper; and that he 
supported the indefinite detention of both 
foreigners and Americans without due proc-
ess. To confirm such an official as attorney 
general is to ratify decisions that are at odds 
with fundamental American values. 

Mr. Gonzales’s defenders argue that his po-
sition on the Geneva Conventions amounted 
to a judgment that captured members of al 
Qaeda did not deserve official status as pris-
oners of war. If that had been his rec-
ommendation, then the United States never 
would have suffered the enormous damage to 
its global prestige caused by the detention of 
foreigners at the Guantanamo Bay prison. In 
fact, the White House counsel endorsed the 
view that the hundreds of combatants round-
ed up by U.S. and allied forces in Afghani-
stan, who included members of the Taliban 
army, foreign volunteers and a few innocent 
bystanders, as well as al Qaeda militants, 
could be collectively and indiscriminately 
denied Geneva protections without the indi-
vidual hearings that the treaty provides for. 
That judgment, which has been ruled illegal 
by a federal court, resulted in hundreds of 
detainees being held for two years without 
any legal process. In addition to blackening 
the reputation of the United States, the pol-
icy opened the way to last year’s decision by 
the Supreme Court, which ruled that the 
prisoners were entitled to appeal their deten-
tions in federal courts. The court also ruled 
that an American citizen could not be de-
tained and held as an ‘‘enemy combatant’’ 
without court review or the right to counsel, 
invalidating Mr. Gonzales’s position in the 
cases of Yaser Esam Hamdi and Jose Padilla. 

Mr. Gonzales made a second bad judgment 
about the Geneva Conventions: that their re-
strictions on interrogations were ‘‘obsolete.’’ 
Quite apart from the question of POW status 
for detainees, this determination invalidated 
the Army’s doctrine for questioning enemy 
prisoners, which is based on the Geneva Con-
ventions and had proved its worth over dec-
ades. Mr. Gonzales ignored the many profes-
sional experts, ranging from the Army’s own 
legal corps to Secretary of State Colin L. 
Powell, who told him that existing interro-
gation practices were effective and that set-
ting them aside would open the way to 
abuses and invite retaliation against Ameri-
cans. Instead, during meetings in his office 
from which these professionals were ex-
cluded, he supported the use of such methods 
as ‘‘waterboarding,’’ which causes an excru-
ciating sensation of drowning. Though ini-
tially approved for use by the CIA against al 
Qaeda, illegal techniques such as these 
quickly were picked up by military interro-
gators at Guantanamo and later in Afghani-
stan and Iraq. Several official investigations 
have confirmed that in the absence of a clear 
doctrine—the standing one having been de-
clared ‘‘obsolete’’—U.S. personnel across the 
world felt empowered to use methods that 

most lawyers, and almost all the democratic 
world, regard as torture. 

Mr. Gonzales stated for the record at his 
hearing that he opposes torture. Yet he made 
no effort to separate himself from legal judg-
ments that narrowed torture’s definition so 
much as to authorize such methods as 
waterboarding for use by the CIA abroad. De-
spite the revision of a Justice Department 
memo on torture, he and the administration 
he represents continue to regard those prac-
tices as legal and continue to condone slight-
ly milder abuse, such as prolonged sensory 
deprivation and the use of dogs, for Guanta-
namo. As Mr. Gonzales confirmed at his 
hearing, U.S. obligations under an anti-tor-
ture convention mean that the methods at 
Guantanamo must be allowable under the 
Fifth, Eighth and 14th amendments of the 
U.S. Constitution. According to the logic of 
the attorney general nominee, federal au-
thorities could deprive American citizens of 
sleep, isolate them in cold cells while bom-
barding them with unpleasant noises and in-
terrogate them 20 hours a day while the pris-
oners were naked and hooded, all without 
violating the Constitution. Senators who 
vote to ratify Mr. Gonzales’s nomination will 
bear the responsibility of ratifying such 
views as legitimate. 

Mr. JOHNSON. Mr. President, while I 
have voted in favor of President Bush’s 
other Cabinet nominees, I stand in 
strong principled opposition to the con-
firmation of Mr. Gonzales. 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. HATCH. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HATCH. Mr. President, I rise in 
support of the nomination of Judge 
Alberto Gonzales to be the next Attor-
ney General of the United States of 
America. Based on my relationship 
with him over the last 4 years, I am 
certain he will make an outstanding 
Attorney General for all of the people 
in the United States. 

Judge Gonzales has the education, 
experience, and character to make an 
excellent Attorney General. I know 
this to be the case because I have 
worked closely with him virtually 
every week, and many times every day, 
for 4 years on many issues, including 
terrorism and judicial nominations. I 
can tell my colleagues that he is a good 
man, and he is more than up to facing 
this challenging assignment. 

Before making a few remarks in sup-
port of this nomination, I want to 
again commend the many contribu-
tions of Attorney General Ashcroft. We 
all owe him a debt of gratitude for 
working so hard over the last 4 years to 
make America safer for all of our citi-
zens. 

Unfortunately, but perhaps not unex-
pectedly, the Gonzales nomination has 
become as contentious as the nomina-
tion of Attorney General Ashcroft. I 
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can only hope that once Judge 
Gonzales is sworn in as Attorney Gen-
eral, his opponents will work with him 
in good faith in the interest of the 
American people. 

I have been here over the last 2 days 
as some of my colleagues have gone on 
at great length about what they 
misleadingly allege is the Bush admin-
istration torture policy and how Judge 
Gonzales acted to condone torture. 
Nothing could be further from the 
truth. 

They attempt to make him respon-
sible for a memo he did not write, pre-
pared by an office he did not run, in a 
department in which he did not work, 
and they claim he gave advice that 
President Bush did not follow, which, 
of course, he did not. 

In fact, the memo Judge Gonzales did 
not write was written by a person he 
did not supervise in a department in 
which he did not work and which was 
ultimately rescinded in July of 2004 
and later replaced by a new memo-
randum. 

In his effort to oppose the Gonzales 
nomination, my good friend from Mas-
sachusetts has now even tried to give a 
new name to the Bybee memorandum. 
This week, for the first time, the senior 
Senator from Massachusetts actually 
called it the Bybee-Gonzales memo. 

I said it before, and I will say it 
again. Judge Gonzales did not write the 
memo. Yet his name is added to Bybee 
as if he were a coauthor. Somehow 
holding Judge Gonzales responsible for 
a memo he received is not fair. 

Apparently, all Judge Gonzales did 
was ask a very important question of 
the entity within the Department of 
Justice, the Office of Legal Counsel, 
whose job it is to answer such inquir-
ies. Is that a crime? Just because you 
ask for information does not mean you 
will agree with the information you re-
ceive. 

Most importantly, we know the ad-
ministration’s policy. They have been 
very clear. The President has been 
clear. Judge Gonzales has been clear: 
No torture. That is their position. It 
has always been their position. Treat 
all detainees humanely, even those 
such as captured al-Qaida suspects who 
are not covered by the Geneva Conven-
tions. 

Regardless of what the rescinded and 
replaced Bybee memo says about the 
law, the bottom line is that the Presi-
dent never authorized or acquiesced in 
the use of torture. He never ordered 
torture. The February 7, 2002, memo-
randum that precedes the Bybee memo 
by months makes that clear. Judge 
Gonzales also never recommended tor-
ture. 

The President made clear that re-
gardless of whether there might be a 
theoretical right to override the Con-
vention Against Torture, he was not 
and is not authorizing torture. 

Several Senators correctly argued 
that no one is above the law. I agree 

with that. Judge Gonzales has also 
made clear that no man, including the 
President, is above the law. The Presi-
dent and Judge Gonzales never said the 
President could override the Conven-
tion Against Torture. 

There has been some discussion at 
the nomination hearing in the Judici-
ary Committee and on the floor of the 
Senate about whether a President’s 
independent duty to preserve, protect, 
and defend the Constitution of the 
United States might one day require a 
President not to enforce a statute en-
acted by Congress but viewed by the 
President as unconstitutional. 

I want to discuss this matter a little 
further. 

Although President Bush has clearly 
not to date exercised this authority—if 
it, indeed, does exist—some are criti-
cizing Judge Gonzales’s views of this 
power saying they are somehow out of 
the mainstream, dangerous, or even re-
flecting a profound disrespect for the 
rule of law. 

Let me respond to the arguments 
made by several Judiciary Committee 
Democrats who say Judge Gonzales 
somehow believes the President is 
above the law, or that the President 
can pick and choose the laws or stand-
ards he will follow. 

Specifically, my esteemed colleague 
from Vermont, the ranking minority 
leader of our committee, has asserted 
that Judge Gonzales has ‘‘indicated 
that he views the President to have the 
power to override our law and, appar-
ently, to immunize others to perform 
what would otherwise be unlawful acts. 
This is about as extreme a view of Ex-
ecutive power as I have ever heard. I 
believe it is not only dead wrong, as a 
constitutional matter, but extremely 
dangerous. The rule of law applies to 
the President, even this President.’’ 

I have looked closely at Judge 
Gonzales’s opinion on this issue, and I 
can tell you he is being wrongly criti-
cized. 

Let me talk about Judge Gonzales’s 
position on Presidential authority. 

It should go without debate that 
Judge Gonzales has specifically re-
jected that portion of the August 1, 
2002, Office of Legal Counsel memo-
randum which asserted that the Presi-
dent, as Commander in Chief, possessed 
the constitutional authority in certain 
circumstances to disregard the Federal 
criminal prohibition against torture. 
He emphatically stated in his con-
firmation hearing that the memo-
randum has ‘‘been withdrawn. It has 
been rejected, including that section 
regarding the Commander in Chief’s 
authority to ignore the criminal stat-
utes. So it has been rejected by the ex-
ecutive branch. I categorically reject 
it. . . . [T]his administration does not 
engage in torture and will not condone 
torture.’’ 

That is what Judge Gonzales has al-
ready said, and every member of the 

committee knows that. So why would 
they come here and say he said other-
wise when, in fact, that is explicit? 

I should also point out that Judge 
Gonzales made it very clear that no 
man, including the President, is above 
the law. If confirmed as Attorney Gen-
eral, I have no doubt that he will re-
main faithful to his oath to defend the 
laws of the United States. 

At the same time, however, Judge 
Gonzales has appropriately recognized 
that the President, consistent with his 
oath to preserve, protect, and defend 
the Constitution of the United States, 
as well as longstanding historical prac-
tice, may in rare circumstances con-
clude that a statute is unconstitu-
tional. This is not new or even sur-
prising. What is significant to me is 
that Judge Gonzales recognizes the 
gravity and limitation of this practice. 

When my colleagues learn more 
about Judge Gonzales’s views on this 
matter, I believe most will agree with 
him. 

In his written answers to questions 
posed by Senators, Judge Gonzales 
noted that a decision to disregard a 
statute on constitutional grounds is an 
extremely serious matter and should be 
undertaken with considerable caution 
and care and only in extraordinary cir-
cumstances. 

In response to my friend from 
Vermont, Senator LEAHY, Judge 
Gonzales emphasized: 

I would be reticent to conclude that stat-
utes passed [by Congress] are unconstitu-
tional and would make every reasonable ef-
fort if I am confirmed as Attorney General 
to uphold and defend those statutes. 

That is what a good lawyer would do. 
Similarly, in responding to a ques-

tion from my learned friend on the 
committee, the Senator from Illinois, 
Judge Gonzales stated: 

For a President to consider whether or not 
to ignore a particular law as unconstitu-
tional, however, would pose a question of ex-
traordinary gravity and difficulty. I would 
approach such a question with a great deal of 
care. 

During his confirmation hearing, 
Judge Gonzales rendered his opinion on 
this delicate issue when he stated the 
following: 

I think that . . . the executive branch 
should always look very carefully with a 
great deal of seriousness and care about 
reaching a decision that a statute passed by 
Congress is somehow unconstitutional and 
should not be followed. Certainly if I were 
confirmed, I would take my oath very, very 
seriously to try to defend any act passed by 
Congress, but it does appear to me, based 
upon my review of the history and precedent 
. . . that Presidents and White Houses on 
both sides of the aisle have taken the con-
sistent position that a President may choose 
to not enforce [a] statute that the President 
believes is unconstitutional. 

He goes on to say: 
The President is not above the law. Of 

course, he is not above the law. But he has 
an obligation, too. He takes an oath as well. 
And if Congress passes a law that is uncon-
stitutional, there is a practice and a tradi-
tion recognized by Presidents of both parties 
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that he may elect to decide not to enforce 
that law. 

Again he goes on to say: 
Whether or not the President has the au-

thority in that circumstance to authorize 
conduct in violation of a criminal statute is 
a very, very difficult question, as far as I’m 
concerned. And I think that any discussion 
relating to this line of reasoning would be 
one that I would take with a great deal of se-
riousness, because there is a presumption 
that the statutes are, in fact, constitutional 
and should be abided by. And this President 
does not have a policy or an agenda to exe-
cute the war on terror in violation of our 
criminal statutes. 

That is what he said. 
These are the statements of a man 

who understands that no one, including 
the President, is ‘‘above the law,’’ and 
that history and legal precedent al-
lows, on the most serious and rarest of 
occasions, a President, if he believes a 
law is unconstitutional, to veto or even 
disregard such a law. Judge Gonzales 
appropriately described what we in this 
body have known for many years and 
through many administrations, both 
Republican and Democratic. 

What if Congress passed a law that 
was discriminatory against a par-
ticular group of people? Now, I do not 
think Congress is going to do that, but 
what if it did? Should a President en-
force that law knowing it is unconsti-
tutional? I think most of us would con-
clude, no, he should not. 

Now I want to go through the history 
and precedents that support Judge 
Gonzales’s views regarding Presidential 
authority. Let me begin by pointing 
out that the Department of Justice’s 
view that the President, in rare cir-
cumstances, may decline to enforce 
statutes that he finds to be unconstitu-
tional is consistent with the position 
taken by the Justice Department in ad-
ministrations of both parties for over 
100 years. 

In the 19th century, both James 
Buchanan’s and Abraham Lincoln’s At-
torneys General argued that the Presi-
dent possesses the authority, under 
certain circumstances, to decline to 
enforce or disregard statutory provi-
sions he views as unconstitutional. In 
1860, Attorney General Jeremiah S. 
Black explained that ‘‘[e]very law is to 
be carried out so far forth as is con-
sistent with the Constitution, and no 
further.’’ Thus, ‘‘[t]he sound part of it 
must be executed, and the vicious por-
tion of it suffered to drop.’’ 

In 1861, Attorney General Edward 
Bates echoed this view when, in an-
swering a question from the Secretary 
of the Interior as to whether the execu-
tive branch had the power ‘‘to examine 
and decide upon the validity of an act 
of Congress, and to disregard its provi-
sions,’’ he advised that in cases where 
the conflict between the Constitution 
and a statute is ‘‘plain and obvious,’’ 
officials in the executive branch ‘‘must 
disregard [the] statute.’’ They may 
not, Attorney General Bates explained, 

‘‘disregard the Constitution, for that is 
the supreme law.’’ 

In the 20th century, Democratic and 
Republican administrations consist-
ently maintained that the President, in 
rare circumstances, may decline to en-
force statutes he believes to be uncon-
stitutional. 

In 1918, Acting Attorney General 
John W. Davis of the Wilson adminis-
tration agreed with the advice given by 
Attorney General Bates more than 50 
years earlier that the President may 
decline to enforce a statute when its 
conflict with the Constitution is ‘‘plain 
and obvious.’’ 

My gosh, this is elementary law. I 
think almost anybody would have to 
agree with these conclusions, except 
somebody who just does not know ele-
mentary law or does not know con-
stitutional law at all. 

The Carter administration also took 
the position that the President may de-
cline to enforce in certain cir-
cumstances statutes he viewed as un-
constitutional. Carter administration 
Attorney General Benjamin Civiletti 
recognized that ‘‘the Executive’s duty 
to execute the law embraces a duty to 
enforce a fundamental law set forth in 
the Constitution as well as a duty to 
enforce the law founded in the Acts of 
Congress, and cases arise in which the 
duty to the one precludes the duty to 
the other.’’ 

He therefore instructed in 1980 that 
the Education Department could im-
plement regulations that Congress had 
already disapproved through the use of 
the legislative veto because the admin-
istration believed the statute author-
izing the legislative veto to be uncon-
stitutional. 

Attorney General Civiletti, a Demo-
crat in a Democratic administration, 
even went so far as to advise that the 
President could disregard a statutory 
provision forbidding the executive 
branch from expending money to im-
plement regulations disapproved by 
legislative veto. Now, this is very sig-
nificant because disregarding such a 
provision would constitute a violation 
of the Antideficiency Act, which car-
ries with it criminal penalties. 

The Carter administration’s Office of 
Legal Counsel also took the position 
that ‘‘the President’s duty to uphold 
the Constitution carries with it a pre-
rogative to disregard unconstitutional 
statutes.’’ It therefore advised that if 
the unconstitutionality of a statute 
was certain, then ‘‘the Executive could 
decline to enforce the statute for that 
reason alone.’’ 

During the Reagan administration, 
Attorney General William French 
Smith also took the position that the 
President possesses the authority to 
disregard statutes he viewed as uncon-
stitutional deviations from the separa-
tion of powers set forth in the Con-
stitution. 

In explaining President Reagan’s de-
cision to disregard certain provisions 

in the Competition in Contracting Act 
that he believed to be unconstitu-
tional, Attorney General Smith stated 
the President’s decision was ‘‘based on 
the fact that in addition to the duty of 
the President to uphold the Constitu-
tion in the context of the enforcement 
of Acts of Congress, the President also 
has the constitutional duty to protect 
the Presidency from encroachment by 
the other branches.’’ 

In the George H. W. Bush administra-
tion, the Office of Legal Counsel con-
cluded in three separate opinions that 
the President could choose to disregard 
statutes that infringed on his constitu-
tional authority. First, in 1990 the Of-
fice of Legal Counsel noted that ‘‘[t]he 
Department of Justice in modern times 
has . . . consistently advised that the 
Constitution authorizes the President 
to refuse to enforce a law that he be-
lieves is unconstitutional.’’ 

In another issue that occurred in 1992 
which involved a statute that limited 
the President’s ability to issue more 
than one passport to U.S. Government 
personnel, the Office of Legal Counsel 
concluded that the President was ‘‘con-
stitutionally authorized to decline to 
enforce [it]’’ because it ‘‘interfere[d] 
with the ‘plenary and exclusive’ power 
of the President to conduct foreign af-
fairs.’’ 

In the Clinton administration, the 
Office of Legal Counsel in 1994 re-
affirmed the view that ‘‘there are cir-
cumstances in which the President 
may appropriately decline to enforce a 
statute that he views as unconstitu-
tional.’’ In particular, that Clinton Of-
fice of Legal Counsel in the Justice De-
partment explained that ‘‘[w]here the 
President believes that [a statute] un-
constitutionally limits its powers,’’ 
‘‘he has the authority to defend his of-
fice and decline to abide by [the stat-
ute], unless he is convinced that the 
[Supreme] Court would disagree with 
his assessment.’’ 

In the Clinton administration, the 
Office of Legal Counsel noted that the 
Department of Justice in the Carter, 
Reagan, and Bush administrations had 
consistently advised that ‘‘the Con-
stitution provides [the President] with 
the authority to decline to enforce a 
clearly unconstitutional law,’’ and we 
reaffirm that ‘‘this advice [was] con-
sistent with the views of the Framers.’’ 

Let me also point out that the view 
that the President, in rare occasions, 
may decline to enforce a law that un-
constitutionally restricts his authority 
has also been consistently embraced by 
Presidents of both parties. Let me give 
a few examples. 

In 1920, President Wilson announced 
that he would refuse to carry out a pro-
vision in the Jones Merchant Marine 
Act directing him to terminate certain 
tariff-related treaty provisions because 
he considered such a requirement to be 
unconstitutional. 

President Dwight D. Eisenhower, in 
signing an appropriations act in 1955 
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that contained a legislative veto provi-
sion, stated that any legislative veto 
would ‘‘be regarded as invalid by the 
executive branch of the Government 
. . . unless otherwise determined by a 
court of competent jurisdiction.’’ 

Similarly, Presidents John F. Ken-
nedy, Lyndon B. Johnson, Jimmy Car-
ter, and Ronald Reagan later issued 
similar signing statements regarding 
the invalidity of legislation containing 
legislative veto provisions. 

Moreover, Presidents Richard M. 
Nixon and Gerald R. Ford announced in 
signing statements that they would 
disregard legislative provisions requir-
ing that a congressional committee ap-
prove the exercise of Executive author-
ity, and they should have. In fact, ac-
cording to one historian’s survey, it is 
estimated that from 1789 to 1981, there 
were at least 20 instances where Presi-
dents had failed to comply with statu-
tory provisions they viewed as uncon-
stitutional. 

In these cases, Presidents have dis-
regarded statutes that they believed 
intruded on, among other powers, their 
Appointments Clause powers, Rec-
ommendations Clause powers, removal 
powers, foreign affairs powers, pardon 
powers, and powers as Commander in 
Chief. Such Presidents include James 
Buchanan, Chester Arthur, Grover 
Cleveland, William Howard Taft, Wood-
row Wilson, Franklin Roosevelt, 
Dwight Eisenhower, Lyndon Johnson, 
Gerald Ford, Jimmy Carter and Ronald 
Reagan. 

In at least four of these cases, Presi-
dents refused to follow the law because 
they believed it to infringe their pow-
ers as Commander in Chief. In 1860, 
President Buchanan disregarded a law 
requiring an Army Corps of Engineers 
project to be supervised by a particular 
captain, reasoning that this require-
ment intruded on his powers as Com-
mander in Chief. Likewise, Presidents 
Ford, Carter, and Reagan disregarded 
various provisions of the War Powers 
Act, arguing that certain consultation, 
notification, and termination provi-
sions contained in the act infringed 
upon their constitutional authority as 
Commander in Chief. 

Finally, I want to draw particular at-
tention to the holdings of the U.S. Su-
preme Court which has implicitly 
agreed with the view that the Presi-
dent, in extraordinary circumstances, 
has the authority to decline to enforce 
statutes that he views as unconstitu-
tional when he believes that such stat-
utes intrude upon the constitutional 
prerogatives of the Presidency. In 1926, 
the U.S. Supreme Court upheld Presi-
dent Wilson’s decision to remove a 
postmaster from office in violation of a 
statute requiring him to first obtain 
the Senate’s consent. The Court held 
that the statute in question con-
stituted an unconstitutional limitation 
on the President’s power to remove ex-
ecutive officers, and thus that the re-

moval of the postmaster without the 
Senate’s consent was legal. This is the 
teaching of the case of Myers v. United 
States, 272 U.S. 52 (1926). 

Most notably, not a single member of 
the Court in Myers found or even sug-
gested that the President had exceeded 
his authority or acted improperly by 
refusing to comply with what he 
viewed as an unconstitutional statute. 
As a result, the Clinton administra-
tion’s Office of Legal Counsel con-
cluded that: 
[t]he [Supreme] Court in Myers can be seen 
to have implicitly vindicated the view that 
the President may refuse to comply with a 
statute that limits his constitutional powers 
if he believes it is unconstitutional. 

More recently, four Supreme Court 
Justices have explicitly endorsed the 
position that the President may refuse 
to obey statutes he believes to be un-
constitutional. In the 1991 case of 
Freytag v. Commissioner, Justice 
Scalia, in an opinion joined by Justices 
O’Connor, Kennedy, and Souter, explic-
itly stated that ‘‘the means [available 
to a President] to resist legislative en-
croachment’’ upon his power include 
‘‘the power to veto encroaching laws, 
or even to disregard them when they 
are unconstitutional.’’ 

Consequently, there should be no hes-
itation regarding Judge Gonzales’s re-
sponses to and analyses of this area of 
the law. He would be derelict were he 
to not acknowledge that there was in-
deed, in rare circumstances, precedents 
for a President to find a statute uncon-
stitutional. It is unfair and unjustified 
to criticize this nominee for his accu-
rate and, as I have just pointed out in 
some detail, traditional legal analysis 
of this issue. On top of that, these 
criticisms have ignored Judge 
Gonzales’s very firm resolve that no 
man is above the law and that the 
President himself is not above the law. 
Sooner or later in this body we have to 
take people at their word. Having spent 
4 years working with Judge Gonzales, I 
think you can take him at his word. I 
know you can. 

I hope that this discussion puts to 
rest the erroneous suggestion that 
somehow Judge Gonzales holds some 
perverted view of the reach of the 
power of the President. President Bush 
certainly has never felt the need to as-
sert this authority over the last 4 years 
which makes it hard to understand why 
it has become an issue in the Gonzales 
confirmation. 

Of course, Judge Gonzales respects 
the law. Here is a man who was a jus-
tice on the Texas Supreme Court, 
where it was his job every day to up-
hold the law and mete out justice. He 
practiced law with one of the most 
prestigious law firms in the United 
State, Vinson and Elkins. 

Here is a man who served honorably 
for his Country in the United States 
Air Force. Here is a man who was 
Texas’s Secretary of State. And some 

of my colleagues say they will vote 
against him because he does not have 
the proper respect for the law. I simply 
do not understand this. 

We know that Judge Gonzales is fully 
capable of acting independent of the 
President. It is not as if this will be the 
first time Judge Gonzales will be in a 
job that requires independence from 
President Bush. When he was a justice 
of the Texas Supreme Court, he was 
independent. At that time, he was no 
longer representing the interests of a 
Governor, he was representing the judi-
cial system. He was upholding the law 
for those in Texas. 

To suggest that he does not know 
how to exert his own opinions is offen-
sive. He has done it before and he will 
do it again. 

To those who criticize Judge Gonza- 
les’s responsiveness to questions sub-
mitted by the committee, let me just 
say this. When President Clinton nomi-
nated Janet Reno for the position of 
the next Attorney General, she was 
presented with 35 questions by the 
committee. We confirmed her—and I 
personally voted for her even though 
she did not respond to any of those 
questions prior to the vote. In fact, she 
did not submit her responses until 8 
months after she was confirmed. We 
didn’t rake her over the coals. We 
didn’t send her 500 questions that re-
quired 250 pages of single-spaced an-
swers. In contrast, Judge Gonzales re-
sponded to over 450 questions within 2 
business days. He then responded to 
several series of additional questions 
over the next weeks. In total, he sub-
mitted 250 pages of single-spaced writ-
ten responses to 500 questions posed by 
members of the Judiciary Committee. 
To claim that we do not know enough 
about his policy views simply is not 
supported by the voluminous record. 

We didn’t know anything about 
Janet Reno’s policy views. We sup-
ported her because she was the nomi-
nee of the President and we believed 
her to be a good person and that she 
could do the job. 

There is no excuse for people not sup-
porting Judge Gonzales as the nominee 
of the President, because he is a good 
person and he has more than convinced 
any reasonable person that he can do 
this job. 

Judge Gonzales is someone with 
whom I have worked very closely on 
many difficult issues during President 
Bush’s first term. I didn’t know him 
before President Bush was elected—at 
least I don’t remember having met 
him. But I know him very well since he 
was appointed as White House Counsel. 
He is a first rate attorney. He is a 
straight shooter. He has always told it 
like it is, and he will tell it like it is. 
He is honest, hard working, intelligent, 
and experienced and he has said that he 
understands these principles. 

He understands the difference be-
tween being Attorney General and the 
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White House Chief Counsel. He under-
stands that he represents all the people 
in America as Attorney General. 

He came up the hard way and he is 
his own man. I am proud to know him. 
I am proud to have worked with him. I 
believe in the man. I believe he will do 
a great job. And I believe it is time for 
us to treat him with a little more re-
spect than we have in the past. 

I thank my colleague from Michigan. 
I know he probably wants to speak. I 
spoke at length. I apologize for that. 
But I thank him for his graciousness as 
he always listens to me, and to others 
as well. 

I yield the floor. 
The PRESIDING OFFICER (Mr. 

ALEXANDER). The Senator from Michi-
gan. 

Mr. LEVIN. Mr. President, I thank 
my friend from Utah. 

Mr. President, I will vote against the 
nomination of Alberto Gonzales today 
because of the central role he played in 
establishing the legal framework that 
set the stage for the torture and mis-
treatment of persons in U.S. custody. 
That framework ignored prohibitions 
in our law and our international obli-
gations. Of immense significance, this 
legal framework endangered American 
troops by making them more vulner-
able to like treatment. 

The shocking photographs of prisoner 
abuse at Abu Ghraib prison—images of 
a hooded man connected to electric 
wires, prisoners on dog leashes, naked 
men in so-called stress positions, and 
beaten, humiliated, or murdered pris-
oners—are now linked with American 
behavior. Prisoner abuse in Iraq, Af-
ghanistan, and elsewhere has deepened 
the anger and resentment that some 
feel toward our country and has given 
a propaganda club to our enemies. 

Longstanding legal prohibitions 
against torture and inhumane treat-
ment are pivotal to the protection of 
American troops engaged in combat 
outside the United States, because up-
holding our commitments to inter-
national prohibitions against torture 
and inhumane treatment gives us the 
moral and legal standing to demand 
that others refrain from torturing or 
mistreating American service men and 
women in their custody and to enforce 
those demands. 

Our top military lawyers, including 
the Legal Adviser to the Chairman of 
the Joint Chiefs of Staff and the 
Army’s Judge Advocate General, ex-
pressed reservations and concerns at 
various times during the development 
of the administration’s legal policies 
regarding the handling of detainees. 
Military lawyers warned against devi-
ating from the standards of the Geneva 
Conventions. Military lawyers also re-
portedly argued against tough interro-
gation techniques advocated by civil-
ian attorneys saying such tactics 
would violate established military 
practice and, if revealed, would pro-

voke public condemnation both at 
home and abroad. In the end, Judge 
Gonzales sided with the civilian attor-
neys in opposing the recommendations 
of our Senior military lawyers. 

Also, a group of 12 retired senior 
military officers, including former 
Chairman of the Joint Chiefs of Staff, 
retired Army General John 
Shalikashvili, took the highly-unusual 
step of writing the Senate Judiciary 
Committee a letter critical of Judge 
Gonzales. They expressed deep concern 
in particular over his role ‘‘in shaping 
U.S. detention and interrogation oper-
ations in Afghanistan, Iraq, Guanta-
namo Bay, and elsewhere.’’ Those re-
tired military officers stated, ‘‘Today, 
it is clear that these operations have 
fostered greater animosity toward the 
United States, undermined our intel-
ligence gathering efforts, and added to 
the risks facing our troops serving 
around the world.’’ They also stated 
that Judge Gonzales’s positions were 
‘‘on the wrong side of history.’’ 

Judge Gonzales’s personal history is 
inspiring. However, it is not enough to 
qualify someone to hold the office of 
Attorney General of the United States. 
The Attorney General is our chief law 
enforcement officer, the leader of the 
Department of Justice, and the first ar-
biter of our laws. We rely on the Attor-
ney General to help maintain the rule 
of law in this country. 

The rule of law seriously broke down 
in our treatment of prisoners. The De-
fense Department’s own investigations 
show that abuses of detainees were not 
restricted to the acts of a few lower- 
ranking Reservists working the night 
shift at Abu Ghraib prison. They were 
widespread. The panel chaired by 
former Secretary of Defense James 
Schlesinger which examined the causes 
of these abuses found in their August 
2004 report that ‘‘There is both institu-
tional and personal responsibility at 
higher levels.’’ 

At two critical decision points, Judge 
Gonzales was at the center of the ad-
ministration’s development of an over-
ly aggressive legal framework for the 
interrogation of detainees. Their poli-
cies broke with long-standing legal 
doctrine regarding the treatment of de-
tainees and exceeded the limits of the 
law regarding permissible interroga-
tion techniques. In doing so, Judge 
Gonzales contributed to creating an en-
vironment in which the systematic and 
abusive behavior toward detainees in 
U.S. custody was either permitted or 
was perceived to be permitted. 

The first critical point at which 
Judge Gonzales played a role was in 
formulating the Administration’s pol-
icy regarding the status of al-Qaida 
and Taliban combatants under the Ge-
neva Conventions on the Treatment of 
Prisoners of War. 

Judge Gonzales’s view of the Geneva 
Conventions was revealed in his Janu-
ary 25, 2002, draft memorandum to the 

President. In that memorandum, Judge 
Gonzales advised the President against 
agreeing to Secretary of State Powell’s 
request that the President reconsider 
his determination that the Geneva 
Convention on the Treatment of Pris-
oners of War does not apply to either 
al-Qaida or the Taliban. The State De-
partment’s position at the time, ac-
cording to the Schlesinger panel re-
port, was that the Geneva Conventions’ 
legal regime was ‘‘sufficiently robust’’ 
for effectively waging the Global War 
on Terrorism. The Schlesinger panel 
also stated, ‘‘The Legal Adviser to the 
Chairman, Joint Chiefs of Staff and 
many service lawyers agreed with’’ the 
State Department. 

Judge Gonzales, on the other hand, 
argued that the situation America 
faced after September 11th rendered 
‘‘obsolete Geneva’s strict limitations 
on questioning of enemy prisoners 
. . .’’ and that other provisions of the 
Convention were rendered ‘‘quaint.’’ 

Judge Gonzales’s January 25, 2002, 
memo could have simply advised that 
the protections of the Geneva Conven-
tions do not apply to al-Qaida and 
Taliban fighters, if that were his con-
clusion. He went beyond that. Instead 
he denigrated the Geneva Conventions 
where they do apply. 

To say that the Geneva Conventions 
are obsolete and quaint is wrong and 
dangerously so. Judge Gonzales tried 
to evade the impact of his own memo 
when he told the Senate Judiciary 
Committee at his confirmation hear-
ing, ‘‘Contrary to reports, I consider 
the Geneva Conventions neither obso-
lete nor quaint.’’ But these were not 
‘‘reports.’’ These were Judge Gonzales’s 
own words in his own memo. The tone 
set by those words and the approach of 
that memo helped put in place an envi-
ronment which spawned prisoner 
abuse. It was a tone that was heard 
around the world. 

Consistent with Judge Gonzales’s 
January 2002 memo, the President de-
termined on February 7, 2002, that the 
Geneva Convention on the Treatment 
of Prisoners of War does not apply to 
the conflict with al-Qaida, and that be-
cause Taliban combatants were ‘‘un-
lawful combatants’’ they were not enti-
tled to POW status under the Conven-
tion and would not be protected by the 
Geneva Conventions. The President de-
termined instead that ‘‘to the extent 
appropriate and consistent with mili-
tary necessity,’’ detainees would be 
treated ‘‘in a manner consistent with 
the principles of Geneva.’’ 

The President’s February 7, 2002, de-
termination created a legal vacuum—a 
never-never land for detainees in our 
custody. His determination and imple-
menting procedures did not identify 
which principles of the Geneva Conven-
tions would continued to be followed. 
Furthermore, the President’s decision 
that the principles of Geneva would be 
followed was qualified by the words ‘‘to 
the extent appropriate and consistent 
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with military necessity,’’ a qualifica-
tion so broad and vague as to render 
the pledge to follow the principles of 
Geneva nearly meaningless. Major Gen-
eral George Fay, who investigated de-
tainee abuses by military intelligence 
personnel at Abu Ghraib prison, found 
in his August 2004 report that, ‘‘Spe-
cific regulatory or procedural guidance 
concerning either ‘humane’ treatment 
or ‘abuse’ was not available in the con-
text of [the Global War on Terrorism] 
and the recently promulgated national 
policies.’’ The vacuum General Fay re-
ferred to was created at the top. Judge 
Gonzales has a major role in that cre-
ation. He was present at the creation. 

Judge Gonzales has adamantly de-
nied any relationship between his ad-
vice to the President, and the Presi-
dential decision which followed, and 
the horrendous abuses at Abu Ghraib 
prison. But the Defense Department’s 
own investigations found a connection 
to the abuses in Iraq. 

The Schlesinger panel found that the 
Command Headquarters in Iraq, Com-
bined Joint Task Force-7, used ‘‘rea-
soning from the President’s Memo-
randum of February 7, 2002’’ in approv-
ing the use of additional, ‘‘tougher’’ in-
terrogation techniques beyond those 
approved under existing Army doc-
trine. Major General Fay’s August 2004 
report said that ‘‘National policy and 
DOD directives were not completely 
consistent with Army doctrine’’ on de-
tainee treatment and interrogation, 
‘‘resulting in CJTF–7 interrogation . . . 
policies and practices that lacked basis 
in Army interrogation doctrine.’’ He 
added that ‘‘as a result,’’ interrogators 
at Abu Ghraib used non-standard inter-
rogation techniques that ‘‘conflicted 
with other DOD and Army regulatory, 
doctrinal and procedural guidance.’’ 

Clearly, there was a change in signals 
from the top about the treatment and 
interrogation of captured adversaries. 
This, combined with the failure of ‘‘na-
tional policies’’ to provide specific 
guidance on ‘‘humane’’ treatment, 
helped produce a more lawless environ-
ment which contributed to the mis-
treatment of enemy prisoners at Abu 
Ghraib and elsewhere. 

The second point at which Judge 
Gonzales played a central role was the 
administration’s effort to push the lim-
its regarding permissible interrogation 
techniques for use against enemy pris-
oners. It was Judge Gonzales who re-
quested the flawed legal memorandum 
by the Justice Department’s Office of 
Legal Counsel, or OLC, interpreting 
the scope of the Federal anti-torture 
statute, 18 U.S.C. 2430–2430A. Congress 
had enacted this criminal statute in 
1994 to implement U.S. obligations as a 
party to the Convention Against Tor-
ture and Other Cruel, Inhuman or De-
grading Treatment or Punishment. The 
anti-torture statute prohibits any per-
son from committing or attempting to 
commit torture, which is defined in the 

statute as ‘‘an act . . . under the color 
of law specifically intended to inflict 
severe physical or mental pain or suf-
fering . . . upon another person within 
his custody or physical control.’’ 

But the OLC memorandum provided 
in response to Judge Gonzales’s re-
quest, the so-called ‘‘Torture Memo-
randum’’ of August 1, 2002, signifi-
cantly weakened the prohibition in the 
statute by asserting in effect that 
‘‘Physical pain amounting to torture,’’ 
doesn’t count as torture unless it is 
‘‘equivalent in intensity to the pain ac-
companying serious physical injury, 
such as organ failure, impairment of 
bodily functions or even death.’’ Men-
tal pain or suffering amounting to tor-
ture doesn’t count unless it causes 
‘‘significant psychological harm of sig-
nificant duration,’’ that is, months or 
years. The memorandum also inter-
preted the ‘‘specific intent’’ require-
ment in the statute to mean that even 
if a person knows ‘‘that severe pain 
will result from his actions, if causing 
such harm is not his objective,’’ then 
he is not guilty of torture. 

The legal reasoning employed by the 
Office of Legal Counsel has no basis in 
military law, the legislative history of 
the Federal anti-torture Statute, or 
the Convention Against Torture. 

More importantly, it should have 
been apparent when the OLC Memo-
randum was received by Judge 
Gonzales in the summer of 2002 that its 
definition of torture, as well as other 
sections, were flawed. At his confirma-
tion hearing, Judge Gonzales was 
asked, ‘‘Wasn’t it obvious to you that 
someone can suffer physical pain with-
out being in danger of organ failure? 
. . . Wouldn’t the removal of fingers, 
for example, fall outside the [memo-
randum’s] definition of torture . . . ?’’ 
Judge Gonzales responded, ‘‘Obviously, 
things like cutting off fingers, to me 
that sounds like torture. . . .’’ That is 
the Judge Gonzales at his confirmation 
hearing—very different from the Judge 
Gonzales in 2002, when the tone was set 
in memos to him and from him. 

When the Torture Memorandum was 
finally leaked to the press in early 
June 2004, it shocked the American 
people and the world. The administra-
tion quickly disavowed the memo-
randum and the Department of Justice 
undertook to review all of the OLC’s 
legal advice relating to interrogations. 
Finally, on December 30, 2004, shortly 
before Judge Gonzales’s nomination 
hearings, the OLC issued a legal opin-
ion superceding the 2002 memorandum. 

What impact did the Office of Legal 
Counsel’s August 1, 2002 Memorandum 
have on the interrogation of enemy 
prisoners in U.S. custody during the 
nearly 2 years that it was official U.S. 
policy? The investigative reports re-
ceived by the Armed Services Com-
mittee show that OLC’s legal opinions 
provided the legal framework for the 
Defense Department’s approval of a 

number of additional interrogation 
techniques, beyond those in standard 
Army doctrine, for use with enemy 
combatants at Guantanamo Bay. These 
additional, more aggressive techniques 
eventually migrated to Afghanistan 
and Iraq, and contributed to the pris-
oner abuse at Abu Ghraib. 

On December 2, 2002, Secretary 
Rumsfeld approved the use of a range 
of ‘‘aggressive’’ non-doctrinal interro-
gation techniques at Guantanamo Bay, 
including stress positions, isolation for 
up to 30 days, 20-hour interrogations, 
nudity and use of dogs to induce stress. 
However, in response to concerns 
raised by the Navy General Counsel, 1 
month later Secretary Rumsfeld re-
scinded his approval and in January 
2003 established an internal Defense 
Department Working Group to review 
interrogation techniques for use in the 
Global War on Terrorism. 

According to the Schlesinger panel 
report, this Defense Department Work-
ing Group ‘‘relied heavily’’ on the 
OLC’s legal opinions for the legal 
framework for its review of interroga-
tion techniques. Much of the legal 
analysis in the Working Group’s April 
4, 2003 report was drawn directly from 
the OLC Torture Memorandum. 

The Defense Department Working 
Group reviewed and recommended ap-
proval of 35 interrogation techniques 
for use against unlawful combatants 
outside the United States, all of which 
it deemed legally available subject to 
certain conditions. Eighteen of these 
were techniques not found in the stand-
ard Army doctrine of Field Manual 34– 
52. Of this group, the Working Group 
designated nine to be ‘‘exceptional’’ 
techniques that should only be used 
with the approval of the Secretary of 
Defense. These included isolation, pro-
longed interrogations, sleep depriva-
tion, nudity, and increasing anxiety by 
the use of a detainee’s aversions, for 
example, the use of dogs. Many of these 
are the same techniques that had been 
approved by Secretary Rumsfeld for 
use at Guantanamo Bay in December 
2002. 

Secretary Rumsfeld issued a new 
memorandum on April 16, 2003, approv-
ing 24 interrogations techniques for use 
on unlawful combatants at Guanta-
namo Bay, 7 more than contained in 
standard Army interrogation doctrine. 
Even though Secretary Rumsfeld ap-
proved only one ‘‘exceptional’’ tech-
nique from the Working Group’s re-
port, specifically isolation, other ‘‘ex-
ceptional’’ interrogation techniques 
recommended by the Working Group 
migrated to Afghanistan and Iraq. Ac-
cording to the report of General Fay, 
military officers at the Combined Joint 
Task Force Headquarters in Iraq, 
CJTF–7, ‘‘relied heavily’’ on Guanta-
namo Bay operating procedures, pro-
vided by Major General Geoffrey Mil-
ler, in revising CJTF–7 interrogation 
policies for the conflict in Iraq. 
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Major General Fay found that, ‘‘By 

October 2003, interrogation policy in 
Iraq had changed three times in less 
than thirty days and it became very 
confusing as to what techniques could 
be employed and at what level non-doc-
trinal approaches had to be approved.’’ 
He went on to say that interrogation 
techniques beyond those in Army doc-
trine ‘‘came from documents and per-
sonnel in Afghanistan and Guanta-
namo. The techniques employed in 
JTF–GTMO [Joint Task Force-Guanta-
namo] included the use of stress posi-
tions, isolation for up to thirty days, 
removal of clothing, and the use of de-
tainees’ phobias.’’ 

So the prisoner abuse and mistreat-
ment at Abu Ghraib, can be traced 
back to the various Defense Depart-
ment memoranda approving ‘‘excep-
tional’’ interrogation techniques and 
these Defense Department memoranda 
relied, in turn, on the legal framework 
set up in the opinions of the Justice 
Department’s Office of Legal Counsel, 
including the August 1, 2002 Memo-
randum. As the Defense Working Group 
report stated regarding the standards 
applied in evaluating specific interro-
gation techniques, ‘‘Generally, the 
legal analysis that was applied is that 
understood to comport with the views 
of the Department of Justice.’’ 

The OLC August 1, 2002 memorandum 
was addressed to Judge Gonzales. In his 
testimony, Judge Gonzales initially 
said that he was doing his ‘‘job as 
Counsel to the President to ask the 
question’’ regarding the definition of 
torture. However, when pressed on the 
issue later on in the hearing, Judge 
Gonzales claimed that he couldn’t re-
member if he requested the memo, 
even though, again, the memo says it 
is addressed to him and was requested 
by him. 

At his confirmation hearing, Judge 
Gonzales disclosed that discussions 
leading to the August 2002 memo-
randum on torture took place in his of-
fice, that he participated in those dis-
cussions, and that he gave his views to 
the OLC, although he could not recall 
at the hearing what those views were. 
When I asked Judge Gonzales in post- 
hearing questions to consult with his 
staff or other documents relating to his 
views at the time of these discussions 
to refresh his recollection, he declined 
to do so, claiming that to do so would 
involve ‘‘predecisional deliberations’’ 
that he was not free to disclose. 

Judge Gonzales was asked at his con-
firmation hearing whether he agreed 
with the definition of torture in the 
August 2002 memorandum on torture. 
He replied, ‘‘I don’t recall today wheth-
er or not I was in agreement with all of 
the analysis, but I don’t have a dis-
agreement with the conclusions then 
reached by the Department.’’ Later in 
the hearing, he said, ‘‘it’s a position 
that I supported at the time.’’ In other 
words, Judge Gonzales concurred in the 

torture definition and the other legal 
conclusions in the August 2002 memo 
at the time it was circulated. So, it 
was only after the memorandum be-
came public and elicited outrage that 
the OLC withdrew it, and the White 
House, with Judge Gonzales out front, 
withdrew support. 

When asked during his confirmation 
hearing what were his views on wheth-
er specific interrogation techniques 
might constitute torture within the 
meaning of our laws, Judge Gonzales 
was evasive. He acknowledged that he 
discussed specific interrogation tech-
niques with the OLC. He said that, ‘‘As 
Counsel to the President, my job was 
to ensure that all authorized tech-
niques were presented to the Depart-
ment of Justice, to the lawyers, to 
verify that they met all legal obliga-
tions, and I have been told that that is 
the case.’’ He also said, ‘‘It is of course 
customary . . . that there would be dis-
cussions between the Department and 
the Counsel’s Office about legal inter-
pretation of, say, a statute that had 
never been interpreted before, one that 
would be extremely emotional, say, if 
you’re talking about what are the lim-
its of torture . . . . And so there was 
discussion about that.’’ 

When asked what his views were on 
specific techniques, however, he did ev-
erything but give a direct answer. In 
response to a written question about 
what methods he considered to be tor-
ture Judge Gonzales wrote, ‘‘I do not 
think it would be prudent for me to ad-
dress interrogation practices discussed 
in the press and attempt to analyze 
them under the prohibitions of [the 
federal anti-torture statute]. . . .’’ At 
another point he said, ‘‘we had some 
discussions [about specific interroga-
tion techniques] . . . [a]nd I can’t tell 
you today whether or not I said, 
‘That’s offensive. That’s not offen-
sive.’ ’’ 

Judge Gonzales was also repeatedly 
evasive and nonresponsive to Senators’ 
requests for clarifications regarding 
his record on specific interrogation 
techniques. I submitted post-hearing 
questions to Judge Gonzales asking 
him to refresh his recollection by con-
sulting with his staff. He declined. 
When asked by other Senators to re-
fresh his recollection by examining rel-
evant documents, Judge Gonzales re-
sponded that he had not conducted a 
document search. Period. To my 
knowledge, he has since taken no ac-
tions to obtain or review documents 
that could refresh his recollection. 

One of the reasons given by Judge 
Gonzales for his refusal to provide the 
Senate with requested documents re-
lating to his views on torture and spe-
cific interrogation techniques was that 
such disclosures would involve 
‘‘predecisional deliberations that I am 
not at liberty to disclose.’’ For in-
stance, when asked how many meet-
ings took place prior to development of 

the 2002 memo and who was present, he 
gave that dismissive answer. When 
asked whether any of his staff attended 
the meetings or recalled his reactions 
to the legal issues, Judge Gonzales 
again for the same reason. His 
stonewalling of legitimate requests for 
information under the claim of some 
newly-created ‘‘predecisional delibera-
tion’’ privilege to withhold information 
relevant to the Senate confirmation 
process, is totally unacceptable. It is 
extraordinary that the ACLU and other 
groups have had more success in ob-
taining administration documents 
through the Freedom of Information 
Act than the U.S. Senate has through 
the confirmation process. Does the U.S. 
Senate have to file Freedom of Infor-
mation requests to get information 
from nominees? 

The Senate has a right and a respon-
sibility under its constitutionally as-
signed role in the nomination process 
to know what positions Judge Gonzales 
took with respect to any specific inter-
rogation techniques which violated our 
laws. In his testimony and responses 
for the record, Judge Gonzales repeat-
edly refused to say what position he 
had taken on certain interrogation 
techniques, including simulated drown-
ing (‘‘waterboarding’’), stress positions, 
sexual humiliation, or use of dogs, as 
constituting either torture or cruel, in-
human or degrading treatment. He 
claims it is the responsibility of the 
Justice Department to make such de-
terminations. How Judge Gonzales ad-
dressed those issues and his views on 
these issues go to the very heart of the 
matter before us—whether the Senate 
should give consent made necessary by 
the Constitution before he assumes the 
office of Attorney General. 

In the end, we are left with Judge 
Gonzales’s memo stating that provi-
sions of the Geneva Conventions have 
been rendered ‘‘obsolete’’ and other 
provisions ‘‘quaint.’’ We are left with 
his statement that he supported the 
legal position that physical pain 
amounting to torture is only prohib-
ited if it is equivalent in intensity to 
the pain accompanying serious phys-
ical injury, such as organ failure, im-
pairment of bodily function, or even 
death. We are left with his insistence 
that he cannot remember important 
meetings and discussions relative to 
specific interrogation techniques, 
while refusing to take steps to refresh 
his recollection. 

The record is clear that Judge 
Gonzales played a central role in the 
development of U.S. legal policy in 2002 
that set the stage for torture and inhu-
mane treatment. 

By undermining the importance of 
the Geneva Conventions and by refus-
ing to acknowledge ‘‘waterboarding,’’ 
stress positions, sexual humiliation, or 
use of dogs, as violations of our anti- 
torture statute, Judge Gonzales falls 
short of the high standards needed in 
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an Attorney General, whose office is at 
the pinnacle of the rule of law. 

Finally, just as there must be ac-
countability for those who carried out 
the acts of detainee abuse and mis-
treatment, there must be some ac-
countability for the people who set the 
policies and established the legal 
framework that set the stage for those 
abuses. 

To vote in favor of confirmation of 
Judge Gonzales for Attorney General 
would be to mean endorsement of the 
discredited legal theories which have 
endangered the safety of our Armed 
Forces, caused severe damage to the 
moral standing of the U.S. and to our 
efforts to promote freedom throughout 
the world. 

Our troops deserve better. The Amer-
ican people deserve better. For these 
reasons, I will vote against the nomi-
nation of Judge Gonzales. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Massachusetts is recognized. 
Mr. KENNEDY. Is there a time allo-

cation, as a matter of inquiry, Mr. 
President? 

The PRESIDING OFFICER. The two 
sides are dividing 8 hours today. 

Mr. KENNEDY. I will not take long, 
but I welcome the opportunity to ad-
dress this issue in the final moments 
before the Senate will make an ex-
tremely important judgment. 

We face a fundamental choice in the 
Senate today. The nominee for Attor-
ney General of the United States is a 
good person, with an extraordinary life 
story that reflects, in many ways, the 
best of the American dream. If we were 
voting on that story, Mr. Gonzales 
would be confirmed in an instant. 

But our vote today is not a vote on 
whether he is a good person or whether 
we admire and respect his life story. It 
is a vote on whether his performance in 
the highest reaches of our Government 
has shown that he should be entrusted 
with the Department of Justice. It is a 
vote on whether we mean what we say 
when we express our commitment to 
America’s fundamental ideals, for ab-
horrence to torture is a fundamental 
value, and the world is watching us and 
watching what we do on this nomina-
tion. 

Torture is an issue that cannot be 
wished away. Our attitude toward tor-
ture speaks volumes about our na-
tional conscience and our dedication to 
the rule of law. 

Mr. Gonzales was at the heart of the 
Bush administration’s notorious deci-
sion to authorize our forces to commit 
flagrant acts of torture in the interro-
gations of detainees in Afghanistan, 
Guantanamo, and Abu Ghraib. The war 
room in the White House became the 
torture room. Under this policy, our 
own agents burned detainees with 
lighted cigarettes. They bound them 
hand and foot and made them lie down 
in their own urine and feces. They ad-

ministered forced enemas. They ex-
ploited our own female agents by or-
dering them to humiliate and degrade 
their male Muslim prisoners. They ter-
rorized prisoners with unmuzzled dogs. 

How did this start? Where did it 
start? Who is responsible? 

We do not know everything because 
the administration refuses to come 
clean. But what we do know gives us 
some clear answers. And those answers 
should disqualify Mr. Gonzales from be-
coming Attorney General. 

It started when those who wanted to 
use extreme methods of coercion ap-
proached the White House and asked 
for legal cover. They went to the Office 
of the White House Counsel, the Presi-
dent’s lawyer, Mr. Gonzales. 

Mr. Gonzales went to Jay Bybee in 
the Justice Department and asked him 
for a legal opinion on torture. Mr. 
Gonzales helped Mr. Bybee write that 
opinion. And when Mr. Gonzales re-
ceived it, he thought it was appro-
priate, and he allowed it to be dissemi-
nated throughout the Government. Its 
words appeared in the Defense Depart-
ment’s guidelines for military interro-
gation. Its standards were used by the 
Justice Department to advise the CIA 
and other agencies on the legality of 
extreme methods of interrogation. 

When Mr. Gonzales received the 
Bybee memorandum he did not ask for 
it to be rewritten; he did not object to 
it; he did not ask for a second opinion. 
He agreed with the conclusions. 

And so for over 2 years the Bybee- 
Gonzales memorandum—which shame-
fully narrowed the definition of torture 
almost to nothingness—was a roadmap 
to torture. 

In the year since we first heard about 
prisoner abuses, no one has suggested 
any other source for our torture policy. 
If President Bush wants to take re-
sponsibility, let him do so. If Secretary 
Rumsfeld wants to take responsibility, 
let him do so. If the CIA wants to take 
responsibility, let it do so. But so far, 
they have let Mr. Gonzales take full re-
sponsibility, and the facts make clear 
that he was at the epicenter of the gov-
ernment’s torture policy. 

Many Senators, many military law-
yers, and lawyers throughout the world 
knew the minute they saw the Bybee 
memorandum when it first came to 
light—2 years after it was written— 
that it was a political document, not a 
legal document. It was a document de-
signed to reach a preordained result, 
not a document to say what the law 
really is. 

Dean Harold Koh of Yale Law School, 
a former official in both the Clinton 
and Bush administrations, told our 
committee that it was ‘‘the most clear-
ly legally erroneous opinion’’ he has 
ever read. 

Yet it remained the administration’s 
policy on torture for over 2 years. 

In our Senate committee, Senator 
GRAHAM called the Bybee Gonzales 

memorandum, ‘‘a lousy job’’. On the 
floor Tuesday, Chairman SPECTER 
called it unacceptable and wrong. 

Yet Mr. Gonzales did not share that 
view, and for more than 2 years, the 
memorandum remained in force as the 
administration’s roadmap to torture. 

The administration rewrote the law, 
twisted legal interpretations, and 
turned a blind eye to the predictable 
consequences. This set in motion 
events that have stained our Nation by 
authorizing and encouraging the com-
mission of cruel, inhumane, and de-
grading acts, including torture. 

The issue is now beyond dispute. Abu 
Ghraib tells us some of the truth. The 
FBI e-mails tell us some of the truth. 
The many Defense Department reports 
tell us some of the truth. There are too 
many reports of torture and abuses 
committed by too many people to be 
dismissed as the work of a few bad ap-
ples on the night shift, as the adminis-
tration has tried so hard to do. 

The Defense Department is now in-
vestigating over 300 cases of torture, 
sexual assault and other abuse of de-
tainees. When the head of the Defense 
Intelligence Agency reports that DIA 
personnel were threatened and confined 
to their base by Special Forces agents 
because they had seen and tried to re-
port interrogation abuses, we as a na-
tion have lost our way. When senior 
FBI agents are forced to complain 
about abuses committed in their pres-
ence, we as a nation have lost our way. 

It happened on Mr. Gonzales’s watch, 
but that is only the beginning. It hap-
pened in Mr. Gonzales’s office. Mr. 
Gonzales was an active participant. He 
was the principal enabler. Yet Mr. 
Gonzales can’t remember much of any 
of this. He won’t search for his torture- 
related documents. The White House 
won’t give us the documents that exist. 
Yet, on this incriminating record, his 
supporters continue to ask us to look 
the other way, and ignore his central 
role in this scandal. 

It is a sad day for the Senate, for our 
constitutional role in our system of 
government, and for our responsibility 
to advise and consent on presidential 
nominations, if we consent to the nom-
ination for Attorney General of the 
United States of a person who was at 
the heart of the policy on torture that 
has so shamed America in the eyes of 
the whole world and has so flagrantly 
violated the values we preach to the 
world. 

Surely the administration can find a 
person who is capable, who is trusted, 
and who has not had such a central role 
in undermining our Nation’s funda-
mental dedication to the rule of law. 

The President had countless can-
didates to choose from. Yet of all the 
respected men and women available, he 
chose Mr. Gonzales. He sent a message 
to the country and the world that the 
rule of law came in a distant second to 
his desire to reward Mr. Gonzales for 
his unquestioning loyalty. 
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The debate today is what we in the 

Senate do about it now. We know the 
country is engaged in a continuing, 
public debate about values. We have 
debated ‘‘family values,’’ ‘‘religious 
values,’’ ‘‘social values,’’ and ‘‘funda-
mental values.’’ All too often, the 
words are used as code words for a po-
litical agenda. 

All too often, we shy away from hav-
ing a true discussion about our values 
as a nation, our character as a society, 
the legacy we wish to leave our chil-
dren; and our role in the world commu-
nity. Too often, stating noble words be-
comes a cover for committing ignoble 
acts. 

Today’s debate and today’s vote give 
us the opportunity to demonstrate our 
commitment to our core values. We 
need to show that our commitment to 
‘‘human dignity’’ is a reality, not a slo-
gan. We need to show that respect for 
law is an obligation, not an option. 

We are a nation of laws, not hypo-
crites. This country is strong, and our 
constitutionl system has endured, be-
cause it permits us to do great things 
and still ensure that we treat people 
fairly and humanely. To suggest that 
the two are mutually exclusive is a 
failure of faith in the American people, 
and in our proud tradition of justice. 
We respect international law. If we do 
not, who will? The provisior1s of the 
Geneva Conventions and the Conven-
tion Against Torture serve us well, be-
cause they protect our own soldiers 
who go off to war. They proclaim that 
we are more than just the sum of our 
fears. 

Mr. Gonzales’s supportes claim it’s 
just politics if we vote against him, but 
statesmanship if we vote for him. But 
on this record the only reason to vote 
for him is politics. Conscience and 
principle demand that we vote against 
him. All of our statements about val-
ues will have a hollow ring if we ignore 
this record and promote Mr. Gonzales 
to the position of Attorney General of 
the United States. 

We have a choice—do we stand for 
the rule of law, or do we stand for tor-
ture? This vote will speak volumes 
about whether our specific actions in 
the Senate match our lofty rhetoric 
about fundamental values. That is why 
we should vote to reject this nomina-
tion. 

I thank the Chair. 
The PRESIDING OFFICER. The Sen-

ator from Wisconsin. 
Mr. FEINGOLD. Mr. President, the 

decision on whether to vote to confirm 
Alberto Gonzales to be the next Attor-
ney General of the United States has 
been difficult. As all of my colleagues 
know, I believe that Presidents are en-
titled to a great deal of deference in 
their cabinet nominations. I have voted 
in favor of a number of this President’s 
nominees, including the current Attor-
ney General, with whom I had serious 
disagreements on matters of policy and 

general ideology. My votes may not 
have always pleased my political sup-
porters or my party’s leadership. But 
in carrying out my part in the con-
stitutional scheme, as one who is asked 
to advise on and consent to a Presi-
dent’s nominations, I am guided by my 
conscience, and by the history and 
practices of the U.S. Senate. Rejecting 
a Cabinet nominee is a very rare event. 
The decision to do so must never be 
taken lightly. 

After a great deal of thought and 
careful consideration, I reached the 
conclusion that I could not support 
Judge Gonzales’s nomination. Let me 
take a few minutes to explain my deci-
sion. 

The Attorney General of the United 
States is the Nation’s chief law en-
forcement officer. The holder of that 
office must have an abiding respect for 
the rule of law. A formative experience 
for me, and for many of my generation, 
was the Watergate scandal, and par-
ticularly the Saturday night massacre 
on October 20, 1973. On that night, At-
torney General Elliot Richardson and 
his deputy William Ruckelshaus both 
resigned from office rather than carry 
out President Nixon’s order to fire spe-
cial prosecutor Archibald Cox. Those 
acts of courage remain for me a shining 
example of the role that the Attorney 
General plays in our government. They 
give me the unshakeable conviction 
that his or her ultimate allegiance 
must be to the rule of law, not to the 
President. 

As Judge Gonzales himself said as he 
stood next to the President on the day 
he was nominated 

The American people expect and deserve a 
Department of Justice guided by the rule of 
law. 

I am pained to say that Mr. 
Gonzales’s performance as White House 
Counsel and, particularly, his appear-
ance before the Judiciary Committee 
and his responses to our questions, 
have given me grave doubts about 
whether he meets that test. 

Judge Gonzales too often has seen 
the law as an obstacle to be dodged or 
cleared away in furtherance of the 
President’s policies. 

Judge Gonzales has held the position 
of White House Counsel since the be-
ginning of this administration and 
through a very difficult and chal-
lenging period in our history. The re-
sponse of the administration to the 
September 11 attacks and the fight 
against terrorism have brought some 
very difficult legal issues to his desk. 
Some of these issues touch on the very 
core of our national identity. What 
kind of nation are we going to be dur-
ing times of war? How will we treat 
those we capture on the battlefield? 
How will we live up to our inter-
national treaty obligations as we fight 
terrorism? 

Time after time, Judge Gonzales has 
been a key participant in developing 

secret legal theories to justify policies 
that, as they have become public, have 
tarnished our Nation’s international 
reputation and made it harder, not 
easier, for us to prevail in this strug-
gle. He requested and then dissemi-
nated the infamous Office of Legal 
Counsel memo that for almost 2 years, 
until it was revealed and discredited, 
made it the position of the Government 
of the United States of America that 
the International Convention Against 
Torture, and statutes implementing 
that treaty, prohibit only causing 
physical pain ‘‘equivalent in intensity 
to the pain accompanying serious phys-
ical injury; such as organ failure, im-
pairment of bodily function, or even 
death.’’ Under that standard, the im-
ages from Abu Ghraib that revolted the 
entire world would not be considered 
torture, nor, according to some, would 
the shocking interrogation technique 
called ‘‘waterboarding.’’ 

Judge Gonzales advised the President 
that he could declare the entire legal 
regime of the Geneva Conventions in-
applicable to the conflict in Afghani-
stan. Secretary of State Powell rightly 
pointed out the danger of this course, 
but Judge Gonzales persisted. This the-
ory could actually have given greater 
legal protection to terrorists, by tak-
ing away a key part of the legal regime 
under which war crimes can be pros-
ecuted. The idea that the Geneva Con-
ventions protect terrorists who commit 
war crimes, which Judge Gonzales re-
peated in his hearing, is a dramatic 
misunderstanding of the law, and it 
was very troubling to hear it from the 
person who would coordinate our legal 
strategy in the fight against terrorism. 

Judge Gonzales was also an architect 
of the administration’s position on the 
legal status of those it called ‘‘enemy 
combatants,’’ a position that was 
soundly rejected by the Supreme Court 
of the United States last year. 

In all of these areas, Judge Gonzales 
served as the President’s lawyer, and 
facilitated the President’s policies. I 
believe that he failed the President and 
the Nation badly. But these past mis-
takes need not have been conclusive in 
my assessment of his suitability for 
the office of Attorney General. For ex-
ample, I also have serious concerns 
about the role that the national secu-
rity adviser—and now Secretary of 
State—Dr. Condoleezza Rice, played in 
crafting and implementing the admin-
istration’s badly flawed foreign policy. 
But I do not think that taking part in 
a policy I strongly oppose is sufficient 
grounds for me to oppose a cabinet 
nomination. As I have indicated, the 
President—any President—is entitled 
to be advised by those who share his 
beliefs and confidence. 

Had Judge Gonzales in his testimony 
before this Committee recognized the 
serious problems with the judgments 
he made on these issues and given con-
vincing assurances that he understands 
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that his new role will require a dif-
ferent approach and a new allegiance 
to the rule of law, I might have been 
convinced to defer to the President 
once again. Attorney General Ashcroft, 
for example, was unequivocal in ex-
pressing his commitment, under oath, 
to enforcing laws with which he dis-
agreed as a Senator—laws and court 
decisions that he, I think, abhored, but 
he made it very clear that his role was 
to uphold the law as it stands. 

But Judge Gonzales’s appearance be-
fore the Judiciary Committee was 
deeply disappointing. When given the 
opportunity under oath to show that he 
would be adequately committed to the 
rule of law as our Nation’s chief law 
enforcement officer, he failed to do so. 
He indicated that the infamous OLC 
torture memo is no longer operative, 
but that he does not disagree with the 
conclusions expressed in it. He reiter-
ated erroneous interpretations, of the 
effect that applying the Geneva Con-
ventions to the war on Afghanistan 
would have on the treatment of mem-
bers of al-Qaida captured in combat. 
Most disturbingly, he refused time 
after time to repudiate the most far- 
reaching and significant conclusion of 
the OLC memo—that the President has 
the authority as Commander-in-Chief 
to immunize those acting at his direc-
tion from the application of U.S. law. 

This failure goes directly to the ques-
tion of his commitment to the rule of 
law. Under our system of government, 
the Attorney General of the United 
States may be called upon to inves-
tigate and even prosecute the Presi-
dent. We cannot have a person heading 
the United States Department of Jus-
tice who believes that the President is 
above the law. I and other members of 
the Judiciary Committee questioned 
Judge Gonzales closely about this 
issue. He hid behind an aversion to hy-
pothetical questions, he conjured up 
his own hypothetical scenarios of un-
constitutional statutes, but he simply 
refused to say, without equivocation, 
that the President is not above the 
law. 

On the torture issue in particular, 
Judge Gonzales repeatedly told us that 
he opposes torture and that the Presi-
dent has never authorized torture. 
Thus, he indicated, the question of 
whether the President acting as Com-
mander in Chief can authorize torture 
has never and will never come up. I cer-
tainly hope that we can rely on those 
assurances, but the Founders of this 
Nation designed a system where even 
the President is bound by our laws— 
precisely so that we would not have to 
rely on trust alone that the President 
will act in accordance with them. I 
think the Judiciary Committee, and 
the American people, deserved to hear 
whether the next Attorney General 
agrees that the President has the 
power to disobey laws as fundamental 
to our national character as the prohi-

bition on torture. Judge Gonzales re-
fused to address this question un-
equivocally, and that left me deeply 
troubled. 

Mr. President, Judge Gonzales has a 
compelling personal story, and many 
fine qualities as a lawyer. If he is con-
firmed by the Senate, there are many 
issues on which I hope we can work to-
gether for the good of the country. But 
I cannot support his nomination. Not 
because he is too conservative, or be-
cause I disagree with a specific policy 
position he has taken, but because I am 
not convinced that he possesses the 
abiding respect for the rule of law that 
our country needs in these difficult 
times in its Attorney General. I will 
vote ‘‘No.’’ 

I yield the floor and suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 

Mr. THOMAS. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. THOMAS. Are we in Republican 
time at this time? 

The PRESIDING OFFICER. That is 
correct. 

Mr. THOMAS. Mr. President, I am 
pleased to hear that we may bring this 
debate to a conclusion shortly. Cer-
tainly it seems to me we have had plen-
ty of time to talk about it. We have 
heard the same things over and over. 
Of course, everyone has a perfect right 
to have a different point of view, and I 
understand that. They also have a 
right to share that point of view. How-
ever, there does come a time when we 
ought to come to the snubbing post and 
vote, and I hope that can happen soon. 

I come to the floor to express my 
support for the nomination of Alberto 
Gonzales. It occurs to me the President 
should have the right and does have 
the right and the responsibility to sur-
round himself with people with whom 
he can work the best, people who re-
flect his point of view. After all, we are 
talking about a manager surrounding 
himself with people who will carry out 
his programs. Obviously, he is going to 
have people who fit that order. 

If something is found that is dis-
ingenuous or disagreeable about the 
nominee, of course, it is legitimate to 
talk about that. I do think it is inter-
esting, however, that people from the 
other side of the aisle on the Judiciary 
Committee have gotten up and talked 
about all these difficult issues on the 
memos. The fact is, the same com-
mittee members on this side of the 
aisle have not mentioned that at all. 
One has to think if there is a little bit 
of politics here. That would not be a 
brand new idea, of course. 

It is time to go forward. Certainly 
lots of people have had lots of good 

things to say about Judge Gonzales. 
They talked about his legal career, 
which is very impressive. He entered 
Harvard Law School. That is a good 
thing. He certainly has had military 
service, which does not have any direct 
involvement with this job, but it is 
something he should be recognized for 
having done. He served in Texas as the 
secretary of state. He was a distin-
guished jurist in Texas, and the people 
from Texas from whom we hear are all 
very complimentary of what has hap-
pened there with respect to Judge 
Gonzales. 

We ought to consider those com-
ments from people such as Senator 
CORNYN who worked with him in the 
same government in Texas and who has 
nothing but good things to say. Cer-
tainly no one has suggested that this 
jurist is one who is an activist judge 
who is seeking to make law as opposed 
to interpret it. That is one of the ques-
tions we have had, of course, in this 
whole series of debates, but it does not 
seem to be part of this one. 

Judge Gonzales has been com-
plimented for issuing his opinions 
based on the facts, on interpretation of 
the law rather than his personal inter-
ests which, of course, is one of the keys 
to a successful judgeship. 

As I say, it is perfectly legitimate for 
people to have a different point of 
view. However, there is a limit to how 
long we need to keep talking about it. 
We have been here all week. I hope now 
most of us can come to the decision 
that it is time to move on. 

I frankly do not know the judge. I 
have not worked with him, as many 
people have. But I was impressed lis-
tening to those who have, particularly 
about his Texas experience. He cer-
tainly seems to have worked on cases 
diligently and has done a great job. He 
has not been influenced outside the 
courtroom. Those are excellent quali-
fications for someone in this job. 

Certainly, there has also been the op-
portunity to serve with the President 
as White House Counsel. It is a very 
important job that has given him expe-
rience in Federal Government so he 
can move right into this position. He 
remained steadily at the helm, despite 
the tough times we had during 9/11 and 
following in terms of terrorism in 
which this Department and these 
judges and attorneys had the real chal-
lenge of what to do to deal with ter-
rorism. He was instrumental in coordi-
nating the law enforcement efforts 
post-9/11 and ensuring the rights of 
Americans at the same time. 

It is interesting to have reports on 
what Mr. Gonzales has done with 
homeland security consistent with the 
Constitution and the laws. He dem-
onstrated independence as Counsel at 
the White House, resisting from time 
to time the Department of Justice. 

The transition from where he is as 
White House Counsel to the Justice De-
partment will be a relatively easy one. 
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The Justice Department is very inter-
esting. A very good friend of mine has 
been Assistant Attorney General for 
Public Lands, a gentleman who at one 
time was, in fact, my staff director. He 
has about 700 people who work for him. 
It is a tough job and one that does re-
quire a background and knowledge. 

As I read it—I am not on the com-
mittee of jurisdiction but those who 
are from this side have said he dem-
onstrated a will to honor and uphold 
the Constitution, which, of course, all 
of us need to do. He is independent 
enough to make decisions that have to 
be done independently, and that is ex-
cellent. 

Again, we will have differences of 
view. That is all right. We have dif-
ferences of view on almost everything. 
It is time to draw the line. It is time to 
go. It is time to get this job done. 

I certainly urge support for Judge 
Gonzales and hope we can go forward 
and give him an opportunity and then 
give us an opportunity to move forward 
with what we ought to be doing. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Colorado. 
Mr. SALAZAR. Mr. President, I rise 

today because I want to address the al-
legation that we have heard in this 
Chamber over the last several days 
that the debate around the nomination 
of Judge Gonzales to be the next U.S. 
Attorney General is somehow occur-
ring because of the fact that he is His-
panic. I want to let the President, the 
Members of this Chamber, and the peo-
ple of the United States know that in 
my view, that is not at all the case, 
and it is a notion that we should, in 
fact, reject. We should reject it because 
it is divisive. 

Instead, what we ought to be doing in 
the United States of America is moving 
forward with a sense of unity and a 
celebration of diversity that can unite 
us as a country. 

The fact is, the debate that has oc-
curred in this Chamber over the last 
several days concerning Judge Alberto 
Gonzales is an appropriate debate. We 
do not have a king in these United 
States. We have a President who ap-
points, subject to the advice and con-
sent of the Senate. And for the Senate 
to have engaged in the debate and dia-
log, as it has over the last several days, 
is the appropriate constitutional role 
for this Senate. 

The questions that have been raised 
about Judge Gonzales are questions 
that are very serious about inter-
national law and international accords 
and the laws of these United States. 

For my colleagues who have stood up 
and who have raised questions about 
Judge Gonzales’s role with respect to 
these issues, they have been carrying 
out their constitutional duty. I believe 
that constitutional duty should be re-
spected. 

I, for one, after doing my constitu-
tional duty and reviewing the record 

and meeting with Judge Gonzales, 
talking to him about civil rights, talk-
ing to him about his opposition to tor-
ture, concluded that I would cast my 
vote in support of Judge Gonzales’s 
nomination, and I will do so in a few 
minutes. That vote will not change. 
But I think it is a mistake for this 
Chamber to allow the race card of 
being Hispanic to be used to destroy or 
erode the institutions that we have in 
the Senate. 

As I say that, I say it because I have 
seen the journey of civil rights in 
America. That journey of civil rights 
in America is one which has taken us a 
long time to get to where we are today. 
When we think about the history of our 
country, for the first 250 years from the 
founding of Plymouth Rock and James-
town to the civil war, we were a coun-
try that divided ourselves by the race 
of our skin, so that if one was one race, 
they were able to own as property 
members who were from another race. 
It took a very bloody civil war—in fact, 
the bloodiest of all wars that this coun-
try has been engaged in—to end that 
system of slavery and to usher in the 
13th, 14th and 15th amendments that 
said we are equal in this Nation. 

Notwithstanding that bloodiest of 
wars and notwithstanding the fact that 
we had amended the Constitution in 
those ways, it took another 100 years 
for us to legally end the system of seg-
regation in this country because it was 
not until 1954 and the decision written 
by Justice Warren in Brown v. The 
Board of Education that we said that 
segregation was wrong and that we 
would not tolerate it under our system 
of law. 

As we have evolved in our relation-
ships within groups over the last half a 
century, there have been leaders, both 
Democrats and Republicans, who have 
embraced the doctrines of diversity and 
an inclusive America. In the 1960s, that 
effort was lead by Democrats, such as 
John Kennedy, Robert Kennedy, and 
Lyndon Johnson. It was the Civil 
Rights Act of the 1960s that created op-
portunities for all of us in America to 
recognize that we are, in fact, one Na-
tion. 

But it was not just the Republicans 
or the Democrats who were in the lead 
in that role. There were also others 
who were involved, Republicans like 
President Gerald Ford. A few years 
ago, President Ford wrote an article in 
the New York Times which was enti-
tled, ‘‘An Inclusive America.’’ In that 
article in the New York Times, Presi-
dent Ford talked about the importance 
of bringing all of our community to-
gether and giving everybody an equal 
opportunity, regardless of their back-
ground. 

So as we move forward to making 
this decision on Judge Gonzales, which 
I anticipate and fully expect is going to 
be a decision to affirm his nomination 
as the Attorney General of the United 

States of America, let us not use this 
moment to divide this country and let 
us not use this moment to divide this 
Chamber. 

My view is that those Democratic 
colleagues of mine, who are people I 
admire, are very much champions of di-
versity and champions of civil rights 
and, in my view, they were exercising 
their appropriate role and their duty to 
make sure that the scrutiny of the 
Senate of one of the President’s nomi-
nees was, in fact, exercised. 

I yield the floor, and I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The legislative clerk proceeded to 
call the roll. 

Mr. LIEBERMAN. Mr. President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
COLEMAN). Without objection, it is so 
ordered. 

Mr. LIEBERMAN. Mr. President, I 
rise to speak in regard to the nomina-
tion of Judge Gonzales to be the Attor-
ney General of the United States. Since 
this is about justice, in reviewing the 
record on Judge Gonzales and in con-
sidering what my own conclusion about 
it would be, particularly since it was 
all about justice, I thought I should try 
to reach a result that seemed just to 
me. Each of us, in the fullness of our 
heads and hearts, has to decide what is 
appropriate. 

I was reminded of that famous saying 
from the Bible: Justice, justice shalt 
thou seek. I remember asking a teacher 
of mine once why the repeat of the 
word ‘‘justice,’’ and I was told, well, it 
not only means you should pursue jus-
tice but you should pursue it in a just 
way. 

I have had that in mind as I have 
considered this nomination and others 
over my 16 years in the Senate. 
Throughout my tenure I have voted on 
hundreds of Presidential nominations. 
In each case I have adhered to a broad-
ly deferential standard of review. To 
me, that seems to be the just process 
to follow. 

As I explained in my very first speech 
on the Senate floor which, for better or 
worse, was in regard to the nomination 
of John Tower to serve as Secretary of 
Defense, a nomination which I opposed, 
the history of the debates of the con-
stitutional convention makes clear to 
me that the President is entitled to the 
benefit of the doubt in his appoint-
ments to his Cabinet. The question I 
concluded I should ask myself in con-
sidering nominees is not whether I 
would have chosen the nominee but, 
rather whether the President’s choice 
is acceptable for the job for which the 
nominee has been chosen. 

That, obviously, does not mean the 
Senate should always confirm a Presi-
dent’s nominees. Were that the case, 
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the Framers would have given the Sen-
ate no role in the appointments proc-
ess, no power to advise and consent. In-
stead, the Senate’s constitutional ad-
vice and consent mandate obliges us to 
serve, if you will, as a check, in my 
opinion, at the margins on the Presi-
dent’s power to appoint, a power that a 
sitting President wins by virtue of his 
selection by the people of the country. 

As I put it in my statement on Sen-
ator Tower’s nomination, I believe this 
requires this Senator to consider sev-
eral things: First, the knowledge, expe-
rience, and qualifications of the nomi-
nee for the particular position for 
which he or she has been nominated; 
second, the nominee’s judgment as well 
as his personal behavior; third, the 
nominee’s ethics. 

In unusual circumstances Senators 
can also, it seems to me, consider fun-
damental and potentially irreconcil-
able differences of policy between the 
nominee and the mission of the agency 
he or she is called upon to serve. 

As a result of that personal process 
that I follow in nominations, on a very 
few occasions—I would guess, although 
I haven’t looked back, maybe just over 
5 during my 16 years in the Senate—I 
have determined that the views of cer-
tain nominees, usually on one end of 
the political spectrum or the other, fell 
sufficiently outside the mainstream to 
compel me to oppose their nomina-
tions. In other words, I give a presump-
tion in favor of the nominee unless 
there is a reason to decide otherwise. 

In this case I have met with Judge 
Gonzales, I have reviewed his record 
throughout his career, I am familiar 
with his life story, I have reviewed the 
proceedings before the Judiciary Com-
mittee, the comments made by many 
on the committee in describing their 
votes, his testimony there, and I have 
concluded that this nominee deserves 
to be confirmed and therefore I will 
vote to confirm the nominee. 

I need not labor on the details of the 
first three points—knowledge, experi-
ence, qualifications, judgment and per-
sonal behavior, and nominee’s ethics. I 
believe this nominee, as everyone said, 
including those who are opposed to the 
nomination, has a remarkable life 
story that speaks to his strength, to 
his balance, to his values. He has acted 
under pressure and gives me the con-
fidence that he would do the same as 
Attorney General. 

He has spoken quite eloquently in his 
testimony before the Judiciary Com-
mittee that he understands his ac-
countability, his first accountability as 
Attorney General will be to the Con-
stitution and to the people of this 
country. I know there are some who 
question his independence of opinion 
and judgment because he has had a 
close relationship with the President of 
the United States. But, as others be-
fore me in this debate on the Senate 
floor about this nomination have said, 

more often than not a President choos-
es as Attorney General someone close 
to him. President Kennedy obviously 
chose his brother Robert, who was a 
great Attorney General. President 
Reagan, if I remember correctly, chose 
his personal lawyer to be his Attorney 
General. President Carter chose Griffin 
Bell, who was extremely close to him, 
from Atlanta. And so it goes through-
out most of our history. 

It seems to me, as I followed the de-
bate in the committee and on the floor, 
that there are two or three elements 
that have troubled my colleagues 
enough to decide to vote against this 
nomination. I believe in fairness I have 
to consider these seriously, but con-
sider them in the context of Judge 
Gonzales’s entire career. The two most 
significant points of contention are 
Judge Gonzales’s work as White House 
Counsel early in 2002, in the memo he 
wrote and the involvement he had in 
the policy with regard to the applica-
tion of the Geneva Conventions; and, 
second, what relationship he had with 
the memo of Mr. Bybee, head of the Of-
fice of Legal Counsel at the Justice De-
partment, with regard to the definition 
of torture under the Convention 
Against Torture. 

In both of these cases, it seems to 
me, as I listen to my colleagues who 
are opposed to the nomination, they 
take Judge Gonzales’s work in both of 
these areas to be indications of perhaps 
his lack of independence, lack of good 
judgment which they believe disquali-
fies him for this position. And some—I 
am trying to be fair here—raise ques-
tions about whether both of these 
memos, certainly the second one, the 
Bybee memo, in any way or in some 
way contributed to the horrific behav-
ior we saw in the prison abuse scandals 
at Abu Ghraib. I want to briefly speak 
to both. 

The first is the work that Judge 
Gonzales did early in 2002, within 
months after the attack against us of 
September 11 and the initiation of our 
own war against terrorism in Afghani-
stan. I know people have quoted from 
the memo he wrote with some derision. 
I think you have to appreciate the con-
text. As I look back post-September 11, 
it seems to me in Judge Gonzales’s 
memo and the memos submitted by the 
State Department, by the Defense De-
partment and others, there is a very se-
rious and classical American debate 
going on about how to handle al-Qaida 
and the Taliban, and prisoners taken 
from their membership, and what is 
the relevance of the Geneva Conven-
tion to those people. It is an argument 
by a nation that cares about the rule of 
law. You can agree with Judge 
Gonzales’s position in this matter or 
not. I happen to agree with the ulti-
mate decision made. And the decision 
was, in my opinion, a reasonable one 
and ultimately a progressive one. The 
decision was that under the terms of 

the Geneva Conventions, al-Qaida sim-
ply is not a state party to a conven-
tion, it is a terrorist group, and as such 
its members were not entitled to pris-
oner-of-war status. 

There is a sentence in Judge 
Gonzales’s letter that was quoted with 
great derision, laughter, as if it were 
over the edge. ‘‘In my judgment, this 
new paradigm,’’ which is the post-Sep-
tember 11 war on terrorism, ‘‘renders 
quaint some of the provisions requiring 
that captured enemy’’—we are talking 
here about al-Qaida—‘‘be afforded such 
things as commissary privileges, scrip 
advances of monthly pay, athletic uni-
forms and scientific instruments.’’ 

I think, respectfully, Judge Gonzales 
was being restrained and diplomatic in 
using the word ‘‘quaint.’’ To offer these 
benefits—access to a canteen to pur-
chase food, soap and tobacco, a month-
ly advance of pay, and the ability to 
have and consult personal financial ac-
counts, the ability to receive scientific 
equipment, musical instruments or 
sports outfits—to Khalid Shaikh Mo-
hammed, who planned the attacks 
against us on September 11, would not 
be quaint, It would be offensive. 

It would be offensive. It would be ri-
diculous. It would be ultimately un-
just. 

A different conclusion was reached 
about the Taliban. A summary of the 
opinion says, although we never recog-
nized the Taliban as a legitimate Af-
ghan government, Afghanistan is a 
party to the Geneva Conventions, and 
therefore the President has determined 
that the Taliban is covered by the con-
ventions. 

But then they cite that under the 
terms of the conventions, Taliban de-
tainees do not qualify for prisoner-of- 
war status. 

Then the progressive part of this 
opinion, coming out in February 2002, 
says that even though the detainees 
are not entitled to prisoner-of-war 
privileges, they will be provided many 
POW privileges as a matter of policy. 
All detainees in Guantanamo are being 
provided three meals a day that meet 
Muslim dietary laws, water, medical 
care, clothing and shoes, shelter, show-
ers, soap and toilet articles, foam 
sleeping pads, blankets, towels, 
washcloths, the opportunity to wor-
ship, correspondence materials and a 
means to send mail, and the ability to 
receive packages of food and clothing 
subject to security screening. Detain-
ees will not be subjected to physical or 
mental abuse or cruel treatment. 

That is the policy that Judge 
Gonzales helped them form. That is the 
policy that our Government issued. To 
me, it is a remarkably just policy. 

I see no basis in anything in the 
record of Judge Gonzales’s participa-
tion in this that would lead me to over-
ride presumption in his favor. 

The Bybee memo—the memo from 
the Office of Legal Counsel in August 
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of 2002 interpreting the Convention 
Against Torture and the American 
statute implementing the conven-
tions—is a separate matter. It is very 
important to say that this memo was 
written by the independent Office of 
Legal Counsel at the Department of 
Justice with a proud record of inde-
pendence of opinion. 

You may disagree with its conclu-
sions. I disagree with a lot of its con-
tent and conclusions. But it is a 
lengthy, 50-plus pages, single-spaced 
document, quite scholarly, with over 25 
footnotes, as I recall—and offered to 
Judge Gonzales in his role as Counsel 
to the President. 

I want to repeat again: This was not 
Judge Gonzales’s memo. It was the Of-
fice of Legal Counsel’s memo. 

It is not clear what Judge Gonzales 
did with this memo. He refused at his 
hearing before the Judiciary Com-
mittee to reveal exactly what he ad-
vised the President about the memo. 
That was frustrating to the committee 
members, and I understand that. But I 
must say as a former attorney general, 
as a lawyer, I respect the right of the 
Counsel to the President to keep pri-
vate for reasons of precedent and exec-
utive privilege the private counsel he 
gives to the President of the United 
States. 

I repeat that there are parts of that 
Bybee memo which I find profoundly 
offensive. But it was not the Gonzales 
memo. On the record, we do not know 
what he advised the President as a re-
sult of it. 

In questions and answers before the 
committee, he said he agreed with the 
conclusion but not all of the analysis 
in it. It is hard to know what that 
means. What we do know is that in 
June of last year, presumably after the 
Abu Ghraib scandal broke, the Attor-
ney General and White House Counsel 
were asked to reconsider and withdraw 
the opinion of August 2002, and reissued 
the opinion in December of 2004 with 
just about all of the objectionable mat-
ter—to me objectionable—being taken 
out of it and presumed objectionable to 
most others. So it is no longer a pre-
vailing memo. 

Again, Judge Gonzales said repeat-
edly at the hearing he would not coun-
tenance torture—repeated what is the 
fact; that the administration made 
very clear, presumably with his coun-
sel, that the rules of the Geneva Con-
ventions applied to the Iraq war be-
cause Iraq was a duly formed govern-
ment, a sovereign state, and a party to 
the Geneva Conventions. 

What happened at Abu Ghraib was 
embarrassing, was hurtful to our cause 
in the world, was offensive, and it is 
being dealt with within the military 
justice system as we have seen. 

Questions are raised about the con-
nection, I suppose, between the Bybee 
memo and whatever involvement Judge 
Gonzales had entered in the events of 

Abu Ghraib. There is simply no evi-
dence to make the connection, cer-
tainly between Judge Gonzales and 
what happened at Abu Ghraib in any of 
the independent reviews that have gone 
on, most particularly Mr. Schlesinger’s 
independent review which said there 
was no connection between so-called 
higher-ups and what happened at Abu 
Ghraib. 

In the end, I have to ask myself, be-
cause of a memo written by somebody 
else, Mr. Bybee at the Office of Legal 
Counsel, which has in it material that 
I find, as I said, profoundly offensive, 
that Judge Gonzales received and did 
something with, am I prepared to vote 
to deny him confirmation as Attorney 
General of the United States? To me 
personally that would be an unjust re-
sult. That is why I will vote to con-
firm. 

I understand the frustration of mem-
bers of the Judiciary Committee about 
some of the answers—many of the an-
swers that Judge Gonzales gave at the 
hearing. Some of them were evasive 
and some were legalistic. But that 
wouldn’t be, would it, the first time 
the committee had a witness before it 
that proceeded in that particular way, 
particularly one who has privileges 
that he occupies and lives under as 
Counsel to the President of the United 
States. 

That is why I am going to vote for 
Judge Gonzales—to confirm his nomi-
nation. Nothing that I see in the report 
rises to a level high enough to over-
come the presumption in favor of him 
as a nominee of the President. 

He has many outstanding qualities. I 
don’t know if others have mentioned 
this in this debate. He has a certain 
independence of spirit which I don’t 
think has been very much commented 
on. 

I remember reading in the press a 
moment ago when his name was men-
tioned as a potential nominee for Su-
preme Court, some people—I will be ex-
plicit—thought he wasn’t a likely 
nominee because there were people in 
the Republican Party who thought he 
had too much independence on some 
issues that were central. I think that 
should be remembered as we cast the 
vote. 

The final point I wanted to make is 
this: I would like to believe this. I will 
state that it has nothing to do with the 
standard that I apply to voting on con-
firmation of a nomination, but to me it 
is a kind of bonus associated with this 
nomination. Judge Gonzales, if con-
firmed, will be the first Hispanic Attor-
ney General in the history of the 
United States. That is a fact. It is not 
reason, of course, to vote for him, nor 
is it a reason to vote against him. But 
to me it is both a bonus and an extra 
measure of encouragement about the 
kind of Attorney General he will be. 

I have been in positions myself when 
I have had the chance in the true spirit 

of the American dream to break some 
barriers. I probably have a special sen-
sitivity to others who have had the op-
portunity to break barriers. When I 
had that opportunity myself, somebody 
said to me of another ethnic group—in 
fact, another racial group—that they 
were thrilled about what had just hap-
pened to me because they believed in 
America when a barrier falls for one 
group, the doors of opportunity would 
open wider for every other American. I 
believe that. I think that is the bonus 
that comes with this nomination. 

I can’t help but also note the broad 
base of support that Judge Gonzales 
has received from the Hispanic commu-
nity, from elected officials, and gen-
erally nonpartisan Hispanic organiza-
tions. They speak to the significance 
beyond the merits, but build on the 
merits that this nomination has to a 
group of Americans who are playing an 
increasingly important role in the life 
of this country. 

It encourages me about the kind of 
job he will do, because I think the ex-
periences he has had, the road he 
walked to get to where he is, the ex-
traordinary hard work he did to do 
that, the pride he has in his family, in 
his heritage, will quite simply make 
him sensitive to the most fundamental 
values of equal opportunity, of the rule 
of law, of an absence of discrimination 
of any kind. 

For all of those reasons, I shall vote 
yea on the nomination of Judge 
Gonzales to be our next Attorney Gen-
eral. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Mexico. 
Mr. DOMENICI. Mr. President, I am 

very fortunate. I did not plan it this 
way, but I was here for most of what 
Senator LIEBERMAN had to say. I am 
very glad I had that opportunity. Even 
though I have never been a member of 
the Judiciary Committee, I am a law-
yer, although I have not practiced for a 
long time, but I am very pleased I had 
a chance to listen to an analysis given 
by the Senator with reference to the 
memos and what might be taken from 
them in terms of what it means if we 
nominate, if we accept his nomination 
or send him signals about what we 
think about torture. 

Does that mean because he was in-
volved in all of this activity at a time 
of turmoil, when there were a lot of 
things we did not know, a lot of legal 
definitions had not yet been com-
pletely determined, that are still out 
there being litigated and discussed, 
that he is disqualified from being a 
good Attorney General? That is hog-
wash. 

As a plain, simple person looking at 
this, I say: What if I were a lawyer and 
I decided that the law meant A, B, C, D 
and that was logical, there were legal 
opinions and a lot of people supporting 
it, but after the fact things occurred, 
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and D, E, F said that wasn’t right. 
Does that mean whatever you said was 
right, as a matter of law? Does it mean 
since that is not what the court says, 
you are not a good lawyer, or in some 
way that disqualifies you from a job? 

We have lawyers arguing against 
each other with legal briefs that have 
innumerable citations supporting a 
position. Somebody wins, somebody 
loses, right? And that does not mean 
that either side did anything but re-
search the law as best they could, come 
up with conclusions as best they could. 

These very narrow arguments on 
legal niceties totally miss the point. 
None of those justify saying he has 
given America a black eye in terms of 
torture, and if he is Attorney General, 
we approve of this kind of person, that 
would be part of such activity. That 
has got to be nonsense. I say it dif-
ferent from the Senator. You say it is 
nonsense but you never say it is non-
sense; you just go through and pick it 
apart. 

Of the people who know him, who 
have known him for longer thin any-
body on that side of the aisle, who have 
practiced with him, who were in the 
State bar with him, who were there 
when he got great awards in the Texas 
bar for his minority, in terms of his 
culture, but for his excellence in terms 
of the law, one is Henry Cisneros. He 
has known him for years and wrote a 
letter January 5, a tremendous letter. 
He knew this man. What did he say? 
Well, he is not saying he shouldn’t be 
Attorney General because he has been 
reading about what happened with re-
gard to prisoners of war. He didn’t say 
that. He said: I know all about him. He 
is a terrific lawyer, a wonderful man, 
and a great success story, and he is 
Hispanic like I am. Henry Cisneros 
said: I am proud of him. That is Demo-
cratic Henry Cisneros. I think he 
should become the first Hispanic to be 
Attorney General.

Other Senators—I hate to say which 
ones—come down here and argue these 
legal niceties. I don’t want to discredit 
them. I don’t want to say this is an ex-
cuse because probably some of them 
really believe what they have said. I 
think there is something to the fact 
that there are a lot of Senators who 
want to forget the fact that George 
Bush won. They can’t believe he is 
President again, so, wherever they can, 
they want to vent their feelings about 
this. 

This man should have every vote in 
the Senate. He is more qualified than 
most. He is, in a sense, a better exam-
ple of somebody who should get this 
job, a success in America, because of 
the signal it tells about the American 
way of life. And success can be 
achieved by minorities. 

His experience as a lawyer is as much 
or better than most who have been At-
torneys General of the United States. 
Everything you look at, his decisions 

about this whole business of al-Qaida 
and whether they should be deemed to 
be protected by Geneva or not, whether 
the Taliban up there in Afghanistan 
should be treated as prisoners of war. 
There is no question he is not on the 
edge of a group of people who do not 
care about humanity, who want to do 
anything. He is not on that side. In 
fact, he is pretty much correct, that 
the ones I just described shouldn’t be 
covered by the Geneva Conventions. 
Maybe the Iraqi soldiers, but there is 
nothing that says the Taliban terror-
ists should or the terrorists in Iraq 
should, for sure. There is lots of legal 
opinion. That is not the subject matter 
of the Geneva Conventions. You still 
have to have rules about torture. I un-
derstand. 

I thought I would try to answer some 
of the allegations that have been made 
today with reference to the subject 
matter, but I will not. I am absolutely 
convinced for many people who are ac-
tive Democrats, including some in the 
Senate, they cannot envision that this 
man, Hispanic, with his upbringing, 
should be a Republican nominee for At-
torney General. 

I lived through it all. I come from a 
State with a large population of His-
panics, huge numbers of them elected 
to every office in my State, predomi-
nantly Democrat. One can almost feel 
it, a Republican just shouldn’t be doing 
that. That should not be a nominee of 
a Republican President. They have a 
lot to learn. He is not the first one. He 
will not be the last one. And Hispanics 
are not going to be natural constitu-
ents for the Democratic Party or natu-
rally Democratic. It will just not hap-
pen anymore. 

I commend the President for doing 
what he did. I commend this man for 
his successes, his family for the sac-
rifices, and the Senate for confirming 
him by an overwhelming vote today. I 
look toward to his being sworn in. 

I conclude by saying I know him, I 
have worked with him—not as long as 
former Secretary Cisneros or some oth-
ers I put in the RECORD yesterday who 
worked with him in Texas, but when it 
is all finished, he will be a very good 
Attorney General. 

Frankly, for those who think they 
might have bruised him up so he can-
not be a nominee for the Supreme 
Court of the United States, which some 
might have hoped for, I think they 
missed it because it comes out in the 
end of being a very frivolous attack. He 
might be the logical candidate. He 
might be the kind of person who will 
clear the Senate. At least when he 
started a few weeks ago he clearly was 
in that category. I hope they haven’t 
changed it by what they have done on 
the other side. 

Instead of simply saying we oppose 
President Bush or we are against the 
war in Iraq, many of my colleagues on 
the other side of the aisle have chosen 

to make Judge Alberto Gonzalez a 
scapegoat for their own frustrations. 

We have heard numerous allegations 
such as not treating al Qaeda terrorists 
like prisoners captured during previous 
wars means the United States is not 
following the rule of law. 

Since 9/11, Judge Gonzalez and count-
less other Government lawyers have 
attempted to respond to war that 
America had never fought. This is a 
‘‘War Against Terror.’’ 

All of these lawyers had to make 
very difficult decisions to protect 
America from a new and deadly threat 
while not knowing if more attacks 
were imminent. 

This is a case of second guessing at 
its absolute worst. 

The allegation is that Judge Gon-
zalez supports the torture and abuse of 
terrorists during interrogations. 

Judge Gonzalez has repeatedly stated 
that it is not the policy of the United 
States to condone torture and that he 
does condone torture. 

The allegation is that Judge Gon-
zalez does not believe in the Geneva 
Convention. 

The Geneva Convention applies when 
a combatant meets the following four 
criteria: is commanded by a person re-
sponsible for his subordinates; has a 
fixed distinctive sign recognizable at a 
distance; carries arms openly; and con-
ducts operations in accordance with 
the laws and customs of war. 

Clearly the Geneva Conventions do 
not apply to Taliban fighters or al- 
Qaida terrorists. 

Yet there are still those who insist 
that Judge Gonzales completely dis-
regarded the Geneva Conventions and 
through his legal memoranda encour-
aged torture and mistreatment. 

Let me provide just a small sampling 
of the overwhelming body of evidence 
that completely refutes Judge 
Gonzales’s opponents. 

The final 9/11 Commission Report 
stated: 

The United States and some of its allies do 
not accept the application of the treatment 
of prisoners of war to captured terrorists. 
Those conventions establish a minimum set 
of standards for prisoners in internal con-
flicts. Since the international struggle 
against Islamist terrorism is not internal, 
those provisions do not formally apply . . . 

The U.S. Court of Appeals for the 4th 
Circuit in the John Walker Lindh case 
stated: 

The President’s decision denying Lindh 
lawful combatant immunity is correct. 

Legal scholars agree. In her treatise 
on The Law of War, Professor Ingrid 
Detter noted that ‘‘[u]nlawful combat-
ants . . . are not, if captured, entitled 
to any prisoner of war status.’’ 

Professor Gregory M. Travalio has 
written that ‘‘terrorists would not 
qualify under Article 4 of Geneva Con-
vention III as Prisoners of War.’’ 

Moving beyond what can only be de-
scribed as a smoke and mirrors argu-
ment, I believe there are other forces 
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at work that have absolutely nothing 
to do with the Geneva Convention. 

Partisan, political, and personal pret-
ty well sums up the opposition to the 
nomination of Judge Alberto Gonzales 
to be the next United States Attorney 
General. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. SPECTER. On behalf of the lead-
er, I ask consent that there be 60 min-
utes remaining for debate on the pend-
ing nomination, with the time divided 
as follows: 15 minutes to the distin-
guished ranking member, Senator 
LEAHY; I, as chairman, the next 15 min-
utes; then the Democratic leader, Sen-
ator REID, 15 minutes; and the majority 
leader, Senator FRIST, the final 15 min-
utes. 

Finally, I ask consent that after the 
use or yielding back of time that the 
Senate proceed to a vote on the nomi-
nee as the previous order provides. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Vermont. 
Mr. LEAHY. Mr. President, for the 

most part, this has been a substantive 
debate. Actually, it has been a nec-
essary debate. Now, partisans on the 
other side of the aisle at times have 
tried to smear anyone who has voiced 
concern about this nomination, not-
withstanding that anyone who listened 
to the statements of those of us who 
oppose this nomination know that each 
of us has praised the journey Alberto 
Gonzales and his family have taken. 

I am a grandson of immigrants who 
came to this country not even speaking 
the language, so I have unbounded re-
spect for all that he and his family 
have accomplished. In fact, I am the 
first Leahy to get a college degree; my 
sister is the second. So I applaud any-
body who takes such a journey. 

On Tuesday, the Senate heard from 
Senators FEINSTEIN, SCHUMER, KEN-
NEDY, MIKULSKI, DAYTON, and STABE-
NOW. Yesterday, the debate on this side 
of the aisle included eloquent and pow-
erful statements by Senators BYRD, 
DURBIN, JACK REED, and JEFFORDS, all 
stating their reasons for opposing this 
nomination on the merits. No one 
should be accusing these Senators of 
doing anything except their constitu-
tional duty. Today, we heard as well 
from Senators DODD, OBAMA, CANT-
WELL, BINGAMAN, JOHNSON, LEVIN, and 
FEINGOLD. Each has spoken from con-
viction. They are voting their con-
science. 

We have also made time to hear from 
one of our newer Democratic Senators, 
Mr. SALAZAR of Colorado, regarding the 
assurances and commitments he has 
obtained from the nominee and on 
which he is relying in his vote. I also 
note that today he returned to the Sen-
ate floor to make another important 
statement that rejected those who 
have tried to play a divisive ethnic 
card. He spoke about the true meaning 

of diversity and our national journey 
toward equal rights for all. Senator 
SALAZAR spoke to me before he spoke 
on the floor. I commend him for what 
he has done. I thank him for his re-
marks. It is what I would have ex-
pected from a man of his integrity and 
quality. 

Senator BIDEN observed during the 
confirmation hearing that none of us 
came to that hearing having deter-
mined to vote against the nomination. 
In fact, most of us, I would say, if not 
all of us on the Democratic side of the 
aisle in the Judiciary Committee came 
there assuming we were going to vote 
for him. We listened. We asked ques-
tions. We sought answers. We weighed 
the record. 

It was not an easy decision for any of 
us. Each of us would have liked to have 
supported the first Hispanic nominee 
to be Attorney General. We each made 
a decision on the merits of the nomina-
tion. We did not ignore his judgments 
that contributed to the scandals in the 
war against terror and the mistreat-
ment of detainees around the world. 
Some have said that some of those po-
sitions were embarrassing. They were a 
lot more than embarrassing; they were 
a complete scandal. 

When this nomination was an-
nounced last year, many of us were in-
clined to support Judge Gonzales. But 
as the confirmation process unfolded, 
one by one, members of the Judiciary 
Committee began to have doubts. Many 
were troubled by the nominee’s refusal 
to engage with us in an open discussion 
of his views on a wide range of issues. 

I was particularly concerned because 
I had actually sent to him and to the 
Republicans in the committee a num-
ber of the questions I was going to ask 
so he would have plenty of time to pre-
pare to answer. Instead, he did not an-
swer. 

For some, the key question was how 
Judge Gonzales interprets the scope of 
Executive power and his belief that the 
President possesses authority to ignore 
our laws when acting as Commander in 
Chief. No President of the United 
States can ignore our laws, no Presi-
dent of the United States is above the 
law any more than any of us are above 
the law. For others, the tipping point 
was the nominee’s continued adherence 
to flawed legal reasoning regarding tor-
ture, a stubborn commitment betray-
ing seriously poor judgment. Finally, 
and deeply troubling to many of us, is 
the nominee’s lack of independence 
from the President. 

In the end, after serious consider-
ation of the record, each of us arrived 
at the same conclusion: In good con-
science, we could not vote for this 
nomination. 

Now, some have talked about the 
legal memos he was involved in as 
legal niceties. Well, Mr. President, tor-
ture is not a legal nicety, especially if 
you are the person being tortured. 

Those of us who have been in the mili-
tary or who have had members of our 
family in the military have always 
hoped we would hold to the highest 
standards so we could demand that 
other countries do the same. 

It is wrong for partisans to castigate 
Senators for debating this nomination 
and for considering the critical role 
this nominee played in the develop-
ment of legal policies that were kept 
hidden for a couple years, but when 
they were brought forward by the 
press, not in answer to questions by 
Members of Congress—the press did our 
work and brought them forward—those 
so-called legal niceties could not stand 
the light of day. 

Consistent with my oath of office, 
the commitment I have had to the peo-
ple of Vermont for over 30 years, I will 
vote my conscience again today. I urge 
each and every Senator to do the same. 
Review the record, truly review the 
record and the actions of this nominee 
over the past 4 years and vote accord-
ingly. 

I do not think I have ever been on the 
floor of this Senate and predicted vote 
totals. I am not going to today. But I 
will predict this: Democratic Senators 
will not vote as a block. Some will vote 
against this nomination; some will 
vote in favor of this nomination. They 
will do so not on the basis of some 
party caucus position but as individual 
Senators. I urge all Senators—Repub-
licans and Democrats and Inde-
pendent—to approach this vote in that 
way, on the merits, after you review 
the record in good conscience. This 
should not be a party-line vote on ei-
ther side of the aisle but one where 
each Senator votes his or her best judg-
ment. 

Many Senators here today no doubt 
believe that the President is owed a 
high degree of deference in his Cabinet 
choices. I feel that way. But that does 
not erase our constitutional obliga-
tions as Senators. We have a duty to 
advise and consent, not to listen and 
rubberstamp. I take that responsibility 
very seriously, especially in the case of 
the Attorney General. The Attorney 
General is unique among Cabinet offi-
cers. You can give a lot more flexi-
bility to other Cabinet officials whose 
main purpose is simply to state the po-
sition of the President of the United 
States. Whether you agree with the po-
sition, that is their duty. So you give a 
lot more deference, and you say: Well, 
they are going to state the position of 
the President. We can vote for them. 

But the Attorney General is dif-
ferent. He or she is the top Federal law 
enforcement officer in the land. The 
power and discretion of the Attorney 
General is enormous. The Attorney 
General has to have sufficient inde-
pendence to uphold the law and enforce 
the law, even if doing that serves to 
embarrass or disadvantage the Presi-
dent, even if it means taking a position 
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contrary to what the President may 
want, because you have to enforce the 
law. 

Now, when Judge Gonzales was des-
ignated and appeared in the White 
House with the President, he offered a 
very significant insight into how he 
views the role of the Attorney General. 
He emphasized how much he looked 
forward ‘‘to continuing to work with 
friends and colleagues in the White 
House in a different capacity on behalf 
of our President.’’ 

During his confirmation hearing, he 
appeared to continue to serve as a 
spokesman for the administration and 
to be its chief defense lawyer on a wide 
variety of important matters. His de-
fenders here on the Senate floor have 
excused his answers by characterizing 
them as the views of the administra-
tion. 

We are voting on the Attorney Gen-
eral of the United States, not the At-
torney General of the President. The 
Attorney General must represent the 
interests of all Americans and is the 
nation’s chief law enforcement officer. 

One of the key questions raised by 
this nomination is whether, if con-
firmed as Attorney General, the nomi-
nee will serve not just this President 
but all the American people, and 
whether he will show the independence 
necessary to enforce the law. We have 
to know that he is there to represent 
all of us. We have to know that he can 
enforce the law and not be worried 
about friends, colleagues, or bene-
factors at the White House. The Attor-
ney General’s duty is to uphold the 
Constitution and the rule of law, not 
try to find ways to circumvent it to fit 
the desires of any President. 

Actually, the President, when you 
come right down to it, as well as the 
Nation, are best served by an Attorney 
General who gives sound legal advice 
and takes responsible action without 
regard to political considerations. Oth-
ers in the Cabinet are there to just 
voice the opinions of the President. 
The Attorney General has to be a lot 
more independent. 

I raised this matter of independence 
with Judge Gonzales when he testified, 
and I reiterated it in a letter I sent to 
him before his hearing. I ask unani-
mous consent that letter be printed in 
the RECORD. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 
Washington, DC, December 3, 2004. 

Hon. ALBERTO R. GONZALES, 
Counsel to the President, 
The White House, Washington, DC. 

DEAR JUDGE GONZALES: I enjoyed our pre-
liminary meeting and look forward to your 
confirmation hearings. In following up on 
our meeting, and to give you and your staff 
ample opportunity to prepare for the hear-
ings, I write to reiterate several concerns 
that I have raised in prior discussions and 

correspondence. When we met on November 
17, 2004, I said that these issues will be 
raised, by myself and other members of the 
Senate Judiciary Committee, during the up-
coming hearings. Based on our conversation, 
I am encouraged by your willingness to an-
swer questions about your role and your 
views in these matters. 

Photographs and reports of prisoner abuse 
in Iraq and other locations show an interro-
gation and detention system operating con-
trary to U.S. law and the Geneva Conven-
tions. In addition to the abhorrent images 
from the Abu Ghraib prison that were pub-
lished last spring, actions that have occurred 
with Administration approval include the 
forcible rendition of individuals to nations 
where they may face torture, and the hiding 
of ‘‘ghost detainees’’ from the International 
Committee of the Red Cross. Reports of 
abuse continue to emerge. Just this week, 
The New York Times reported that the Red 
Cross has charged U.S. military authorities 
with using physical and psychological coer-
cion ‘‘tantamount to torture’’ on prisoners 
at Guantanamo Bay. The Washington Post is 
reporting that in December 2003 Army gen-
erals in Iraq were warned in a confidential 
report that members of an elite military and 
CIA task force were abusing detainees. Ac-
cording to The Post, the report concluded 
that certain arrest and detention practices 
could be deemed to be ‘‘technically’’ illegal. 

In letters dated May 17 and June 15 of this 
year, I asked you to describe your role in 
both the interpretation of the law and the 
development of policies that led to what I 
and many others consider to have been a dis-
regard for the rule of law. These letters re-
main unanswered. 

My concerns regarding the abuse of pris-
oners in U.S. custody did not begin with 
these letters. I have been seeking answers 
from the Administration for well over a 
year, before the abuses at Abu Ghraib came 
to light. In a very few cases my questions 
were answered, but with information that 
later proved to be less than accurate. For ex-
ample, in a news conference on June 22, 2004, 
you stated, ‘‘In Iraq, it has always been U.S. 
position that Geneva applies. From the early 
days of the conflict, both the White House 
and the Department of Defense have been 
very public and clear about that.’’ 

However, an October 24, 2004, article in The 
Washington Post revealed yet another Jus-
tice Department memo authorizing actions 
that potentially violate the Geneva Conven-
tions. The draft memo, dated March 19, 2004, 
apparently was written to authorize the CIA 
to transfer detainees out of Iraq for interro-
gation—a practice expressly prohibited by 
the Geneva Conventions. According to the 
memo’s cover letter, it was drafted at your 
request. 

In another example, a June 25, 2003, letter 
from Department of Defense General Counsel 
William Haynes stated that the United 
States was adhering to its international obli-
gations including those under the Conven-
tion Against Torture. We later learned of an 
August 1, 2002, Department of Justice memo-
randum that twisted the definition of tor-
ture in unrecognizable ways. That memo was 
addressed to you. We also learned months 
later of the rendition of a Canadian-Syrian 
citizen to Syria, despite his fear of being tor-
tured there, and despite the Syrian govern-
ment’s well-documented history of torture. 
Unnamed CIA officials told the press that 
this man was in fact tortured in Syria. 

The Committee and the Senate will want 
to know your role in these situations and 
your views with regard to the development 

of the legal justifications that appear to un-
derlie so many of these actions. You will be 
called upon to explain in detail your role in 
developing policies related to the interroga-
tion and treatment of foreign prisoners. The 
American public and the Senate that will be 
called upon to confirm your appointment de-
serve to know how a potential Attorney Gen-
eral, the chief law enforcement officer in the 
nation, will interpret and enforce the laws 
and how you will develop policy. 

We want to know what the current policy 
on torture is, but since the Administration 
disavowed the August 1, 2002, memo, no pub-
lic statement of policy has replaced it. Ques-
tions remain unanswered on a host of issues. 
Requests to the White House and the Depart-
ment of Justice for relevant documents—in-
cluding my requests to you in May and June 
of this year—have been ignored or rejected. I 
urge you and the Administration to provide 
the documents that have been requested by 
myself and others without further delay so 
that the hearings will be well informed. 

Another key concern you will be called 
upon to discuss is how you view the duties 
and responsibilities of the Attorney General. 
As we discussed, I view the White House 
Counsel position and that of the Attorney 
General as quite distinct. You may well have 
viewed this President as your ‘‘client’’ while 
serving him at the White House, although 
the courts do not recognize an attorney-cli-
ent privilege in that setting. We will want to 
know how differently you will act and view 
your responsibilities as the Attorney Gen-
eral of the United States. finally, I encour-
age you to commit to cooperating with all 
members of the Judiciary Committee on 
issues of oversight and accountability. In the 
108th Congress, the Judiciary Committee 
failed to fulfill its oversight responsibilities. 
Accountability and improving government 
performance are sound and long established 
purposes of congressional oversight, and ac-
countability has been lacking on these and 
other crucial issues. With a new Congress, 
and a new Attorney General, I expect a re-
turn to the diligent oversight envisioned by 
our Founders to ensure that the Executive 
Branch remains accountable to the Amer-
ican people. 

Our meeting was a constructive beginning 
at the start of the confirmation process, and 
I look forward to your hearing early next 
month. In the meantime, Marcelle and I send 
our best wishes to you and your family and 
hope that you have a restful and rewarding 
holiday season. 

Sincerely, 
PATRICK LEAHY, 

Ranking Democratic Member. 

Mr. LEAHY. I was not surprised to 
hear him say that the responsibilities 
of the Attorney General are different 
than those as White House Counsel. 
But I did not see that during the hear-
ings. He deferred to the official policies 
of this administration throughout the 
Judiciary Committee proceedings. 

When asked about the Bybee memo, 
he said: 

I don’t have a disagreement with the con-
clusions then reached by the Department. 

And he stated a patently false read-
ing of the torture convention that 
would allow for foreigners captured 
overseas to be subjected to cruel, inhu-
man, and degrading treatment at the 
hands of American captors or surro-
gates. He appeared to accept the notion 
that the President has the authority to 
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immunize somebody to commit torture 
under his command. 

A letter signed by a number of high- 
ranking former military officers, in-
cluding the former head of the Joint 
Chiefs, GEN John Shalikashvili, said 
the interrogation policies that Judge 
Gonzales helped to define ‘‘have fos-
tered greater animosity toward the 
United States, undermined our intel-
ligence-gathering efforts, and added to 
the risks facing our troops serving 
around the world.’’ 

The best evidence we have is that he 
rejected the advice of Secretary Powell 
and career military officers when he 
recommended to the President the Ge-
neva Conventions should not apply to 
the conflict in Afghanistan. Admiral 
John D. Hutson, the former Judge Ad-
vocate General of the Navy, testified to 
the Judiciary Committee that the ad-
vice given by Judge Gonzales to the 
President on this point was ‘‘shallow in 
its legal analysis, short-sighted in its 
implications, and altogether ill-ad-
vised. Frankly, it was just wrong.’’ 

These military men are joined in op-
position to this nomination by a large 
number of organizations, including the 
Leadership Conference on Civil Rights, 
the La Raza Centro Legal, and the 
Mexican-American Political Associa-
tion. Three leading human rights orga-
nizations, Human Rights Watch, 
Human Rights First, and Physicians 
for Human Rights, none of which have 
ever opposed a nomination before, did 
so for the very first time. They ac-
knowledge that the struggle to stamp 
out torture around the world ‘‘has been 
made harder by the legal positions 
adopted by the Bush Administration, 
including Mr. Gonzales’s refusal to 
state that a President could not law-
fully order torture.’’ The Congressional 
Hispanic Caucus and the Mexican 
American Legal Defense and Edu-
cational Fund both issued statements 
stating that they cannot support this 
nomination. I ask unanimous consent 
to include in the RECORD a list of orga-
nizations opposing or not supporting 
the nomination. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

ORGANIZATIONS OPPOSED TO THE 
CONFIRMATION OF ALBERTO R. GONZALES 

Alliance for Justice 
Americans for Democratic Action 
Center for American Progress 
Center for Constitutional Rights 
Friends Committee on National Legislation 
Global Rights: Partners for Justice 
Human Rights First 
Human Rights Watch 
International League for Human Rights 
La Raza Centro Legal 
Leadership Conference on Civil Rights 
The Mexican-American Political Association 

(MAPA) 
Minnesota Advocates for Human Rights 
National Alliance for Human Rights 
People for the American Way 
Physicians for Human Rights 
Physicians for Social Responsibility 

Plainfield Meeting of the Religious Society 
of Friends (Plainfield, VT) 

REFUGE (Torture survivors program) 
RFK Memorial Center for Human Rights 
The Shalom Center 
Veterans for Common Sense 

Mr. LEAHY. While I have heard par-
tisan attacks from the other side of the 
aisle, I have not heard Republicans 
offer a strong defense of Judge 
Gonzales’s actions and judgment. What 
they come back to again and again is 
his inspirational life story. Having an 
Hispanic American serve as Attorney 
General is overdue and something to 
which I look forward. Having an Afri-
can American serve as Attorney Gen-
eral is, likewise, overdue. In his letter 
to the Judiciary Committee, retired 
Major General Melvyn Montano may 
have said it best: ‘‘Judge Gonzales 
should be evaluated on his record, not 
his ethnicity.’’ 

At particular moments in our his-
tory, the Senate at its best can be the 
conscience of the Nation. The history 
books and our children and grand-
children will look back on these times 
and make their own judgments about 
how worthily the Senate has served 
that role as we confront any number of 
difficult issues in these challenging 
times. But I do believe that, whatever 
the outcome of this confirmation pro-
ceeding, it is worthy of the Senate that 
we at least held this debate. It is wor-
thy of the Senate that these issues 
were deemed important enough to dis-
cuss for several days on the floor of the 
United States Senate. To have wished 
them away or to have just glossed over 
them would have been a disservice not 
only to today’s generations of Ameri-
cans, in and out of uniform, but also to 
tomorrow’s generations of Americans. 
And it would have been a disservice to 
the Senate that we all so deeply re-
spect. 

I have deeply believed that it should 
concern the Senate that we have seen 
departures from our country’s honor-
able traditions, practices, and estab-
lished law in the use of torture, origi-
nating at the top ranks of authority 
and emerging at the bottom. At the 
bottom of the chain of command, we 
have seen a few courts-martial, but at 
the top we have seen medal cere-
monies, pats on the back, and pro-
motions. 

At his recent inaugural address, I 
praised President Bush for his eloquent 
words about our country’s historic sup-
port for freedom. But to be true to that 
vision, we need a government that 
leads the way in upholding human 
rights, not one secretly developing le-
galistic rationalizations for circum-
venting them. We need to climb our 
way back to the high moral ground 
that has distinguished our great coun-
try and that has been an inspiration to 
the whole world. 

Members of the Senate have a solemn 
obligation to uphold the law and the 
Constitution. Each of us has to decide 

whether the nominee has the sound 
judgment and the independence re-
quired to be Attorney General. I would 
have been willing to vote for Judge 
Gonzales in a number of different posi-
tions of Government, but not in this 
one. I wish we could vote for his life 
story and not for the actual record. Un-
fortunately, we are voting on the 
record. I ask each Senator to consider 
it. 

I know that each will consult his or 
her conscience in reaching a decision, 
and that is in keeping with the best 
traditions of the Senate. 

If I have time remaining, I yield it 
back. 

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania. 

Mr. SPECTER. Mr. President, it has 
been a long month for Judge Gonzales, 
starting with his hearing on January 6, 
through today. It has been a long 
month for the Senate, as we have con-
sidered his testimony, heard him, de-
liberated about him, and now 3 days of 
argument on the Senate floor about 
Judge Gonzales. What is striking to me 
is how little there has been about the 
49 years of this man’s life contrasted 
with a few meetings where the con-
tents have been grossly distorted. 

This is a man who has an extraor-
dinary record, but it has not been the 
subject of analysis or discussion today 
as to whether he has the qualifications 
to be Attorney General of the United 
States. 

What are those qualifications? A man 
of intellectual achievement, a graduate 
of Rice University, a graduate of Har-
vard Law School, professional com-
petence demonstrated by practicing 
law, a distinguished career as a state 
supreme court justice in Texas, his 
work for Governor George W. Bush in 
Texas, his work for 4 years as White 
House Counsel where he has come into 
contact with so many Members of the 
Senate, and quite a few of those Mem-
bers have spoken out about him before 
the misrepresentations of what hap-
pened in a few meetings, which have 
led people to inappropriately blame 
Judge Gonzales for what happened at 
Abu Ghraib or Guantanamo. 

But what have Members of the Sen-
ate had to say about Judge Gonzales on 
their work with him? 

Senator KOHL said: 
We have had an opportunity to work to-

gether on several different issues over the 
years, and I have come to respect you also. 
And I believe if you are confirmed that you 
will do a good job as Attorney General of the 
United States. 

Senator DURBIN: 
I respect him and his life story very much. 

Senator LEAHY: 
. . . I like and respect Judge Gonzales. 

Senator BIDEN: 
He has overcome great adversity in his life, 

and I believe he is an intelligent, decent, and 
honorable man. 

Senator SCHUMER, who has had very 
extensive contact with Judge Gonzales 
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because the State of New York has a 
great many Federal judges, had this to 
say: 

I like Judge Gonzales. I respect him. I 
think he is a gentleman and I think he is a 
genuinely good man. We have worked very 
well together, especially when it comes to 
filling the vacancies on New York’s Federal 
bench. He has been straightforward with me 
and he has been open to compromise. Our 
interactions haven’t just been cordial; they 
have been pleasant. I have enjoyed the give- 
and-take we have engaged in. 

I was inclined to support Judge Gonzales. I 
believed and I stated publicly early on that 
Judge Gonzales was a less polarizing figure 
than Senator Ashcroft had been. 

I still have great respect for Judge 
Gonzales. He has the kind of Horatio Alger 
story that makes us all proud to be Ameri-
cans. It is an amazing country when a man 
can rise from such humble beginnings to be 
nominated for Attorney General. 

And what Senator SCHUMER was re-
ferring to was the fact that there were 
seven siblings, a mother and father, 
two-room accommodations, no hot 
water, referring to his Horatio Alger 
story, up from the bootstraps without 
even boots. 

When Senator LIEBERMAN took the 
floor this afternoon, there was for the 
first time, except for Senator SALAZAR, 
at least as I recollect, comments from 
the other side of the aisle about the 
man’s character and about the man’s 
background. 

Well, what happened? There was a 
memorandum which has been quoted 
against Judge Gonzales repeatedly 
where, referring to the Geneva Conven-
tion, the words ‘‘quaint’’ and ‘‘obso-
lete’’ were used. But what was the con-
text? This is what he said: 

This new paradigm—that is, after 9/11— 
renders obsolete Geneva’s strict limitations 
on questioning of enemy prisoners and ren-
ders quaint some of its provisions requiring 
that the captured enemy be afforded such 
things as commissary privileges, scrip—that 
is, advances of monthly pay—athletic uni-
forms, and scientific instruments. 

Well, nobody is going to say that al- 
Qaida or the Taliban would have any 
commissary privileges—not an issue. 
Whether there would be advances of 
monthly pay—not an issue. Athletic 
uniforms—not an issue. Scientific in-
struments—not an issue. So there is 
simply a recognition that it was 
quaint, that it didn’t apply to the situ-
ation at hand. 

The charges against Judge Gonzales 
have been that he was the architect of 
what happened at Abu Ghraib and 
Guantanamo, which is a stretch beyond 
any conceivable justification from the 
record in this case. What did Judge 
Gonzales do? Judge Gonzales asked 
that the Department of Justice prepare 
a legal memorandum on the law. That 
is the responsibility of the Department 
of Justice. Then he participated in sev-
eral meetings, and he was candid about 
what happened in those meetings, as 
best he or anybody could recall on 
meetings that happened several years 

ago. And then, understandably, he said 
it was a matter for the Department of 
Defense and the Central Intelligence 
Agency, where they had the expert 
questioners, to decide what questions 
to propound to the detainees. And from 
that participation, he has been charged 
with monstrous offenses. 

The so-called Bybee memorandum of 
August 2002 has been denounced. It was 
denounced by Judge Gonzales. I asked 
him the specific question about the as-
sertion in the Department of Justice 
memorandum that the President had 
as much authority on questioning de-
tainees as he had on battlefield deci-
sions—an absolutely preposterous as-
sertion—and Judge Gonzales said, no, 
he disagreed with that. There had been 
a comment that he respected the au-
thority of the Department of Justice to 
render a legal opinion because of the 
continuing concern not only from this 
President, but prior Presidents, that if 
the White House tried to tell the Jus-
tice Department what the words were, 
or to control it, the White House could 
be guilty of politicization. Judge 
Gonzales understandably steered away 
from that. 

In terms of being deferential to the 
role of the Department of Justice, but 
not to the August 2002 memorandum, 
which he denounced and which he said 
was incorrect when it asserted great 
powers to the President, with the sug-
gestion that the President have the 
power to ignore the law, or which sug-
gested inferentially, very tenuously 
about the President having the author-
ity, were explicit on granting immu-
nity, which, of course, the President 
doesn’t have the authority to do. 

Mr. President, how much time re-
mains of my 15 minutes? 

The PRESIDING OFFICER. There is 
6 minutes. 

Mr. SPECTER. I thank the Chair. 
The essence of Judge Gonzales’s role 

was summarized by one of his state-
ments, consistent with his entire testi-
mony. It is this: 

Shortly after September 11, 2001, until the 
present, the administration has been in-
volved in conducting the war on terror by 
gathering as much information from terror-
ists as we possibly can within the bounds of 
the law. During that time, I have partici-
pated in several meetings at which the pos-
sible use of methods of questioning were dis-
cussed. These meetings may have included, 
from time to time, representatives from the 
National Security Council, the Department 
of State, the Department of Justice, the De-
partment of Defense, Central Intelligence 
Agency, and others. In the meetings I at-
tended, agencies’ representatives raised con-
cerns that certain terrorists had information 
that might save American lives. The partici-
pants shared the desire to explore whether 
there existed methods of questioning these 
terrorists that might elicit that information. 
It was always very clear that we would im-
plement such methods only within the 
bounds of the law. As counsel to the Presi-
dent, my constant interest is and was on the 
last factor, enduring compliance with the 
law. 

There you have Judge Gonzales’s 
role. He listened to the Department of 
Justice, which had the responsibility 
to interpret the law on what the appro-
priate conduct was. When it was off the 
wall or over the top, he disagreed with 
it. It is up to the Department of De-
fense and CIA—the experts on ques-
tioning—to make decisions on those 
matters. 

Judge Gonzales was explicit in his 
opening statement. He didn’t wait for 
anybody to ask him any questions 
about the scope and role of the Attor-
ney General—that it was much broader 
than being Counsel to the President. 

On the totality of this record, I sug-
gest to my colleagues that Judge 
Gonzales is qualified to be Attorney 
General of the United States. When 
you look at his life, some 49 years, and 
at the values which he demonstrated in 
many lines, values he demonstrated as 
a young man facing great adversity 
and achieving a college education at 
Rice—that is not easy—going to the 
Harvard Law School—that is not 
easy—practicing law with a prestigious 
firm and distinguishing himself; taking 
on a responsibility for the Governor of 
Texas; being a justice on the State Su-
preme Court; and his positions as 
White House counsel were very pro-
gressive and independent. He took a 
stand in opposition to the White House, 
favoring affirmative action on the Uni-
versity of Michigan lawsuit, a very 
controversial matter. It is not easy for 
White House Counsel to stand up in the 
midst of a great deal of polarized con-
tentions and be in favor of affirmative 
action. When the Texas statute came 
up—the so-called bypass—on what a 
young woman had to do to obtain an 
abortion with respect to satisfying the 
requirements for an order of the court 
allowing a bypass, Judge Gonzales took 
a position which was sharply criticized 
by those on the far right of the party, 
showing independence, showing values, 
showing judgment. You can contrast 
that with a few meetings where Judge 
Gonzales played an appropriate role, 
except to the extent that there have 
been representations and attenuations 
and inferences that are far beyond any 
of the testimony or anything that has 
been said. 

So if you take the scanty fathoms, 
scanty ideas, scanty speculation—I 
guess that is the best word—from those 
meetings, it is totally unsubstantiated 
by the record; and everything on the 
record shows Judge Gonzales is worthy 
of being confirmed as Attorney General 
of the United States. 

I thank the Chair and yield the floor. 
I am sure the leaders will appear short-
ly to take the remainder of their time. 
In the absence of a Senator seeking 
recognition, I suggest the absence of a 
quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant legislative clerk pro-
ceeded to call the roll. 
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Mr. REID. Mr. President, I ask unan-

imous consent that the order for the 
quorum call be rescinded. 

The PRESIDING OFFICER (Mr. 
CHAFEE). Without objection, it is so or-
dered. 

Mr. REID. Mr. President, our great 
Nation was founded on the idea of 
human rights. From the very begin-
ning, we were designed to be a place 
where men and women could live free, 
a place where no man was above the 
law, a place where the state would 
never trample on the rights of individ-
uals. 

We did not always live up to our 
ideals. Along the way, we stumbled. We 
have made mistakes. But we always 
worked to correct our mistakes. We 
worked to uphold the core values that 
formed our national soul. 

Because of our unshakable belief in 
human rights, we became a ray of 
light, a beacon for people in other parts 
of the world. America has been that 
beacon because we are a nation gov-
erned by laws, not by men. 

We are a nation where no one, not 
even the President of the United 
States, is above the law. We are a na-
tion where our military is bound by the 
uniform Code of Military Justice and 
the laws of war. And we are a nation 
that even at war stands for and upholds 
the rule of law. 

There is no question gathering intel-
ligence from suspects in our war on 
terror is critical to protecting this 
great Nation. No one in this Chamber 
would argue otherwise, I would think. 
These are very bad people with whom 
we are dealing. But when interrogation 
turns to torture, it puts our own sol-
diers at risk. It undermines the very 
freedoms Americans are fighting to 
protect. 

We are a nation at war—a war in Iraq 
and a war against terrorism—but this 
war does not give our civilian leaders 
the authority to cast aside the laws of 
armed conflict, nor does it allow our 
Commander in Chief to decide which 
laws apply and which laws do not 
apply. To do so puts, I repeat, our own 
soldiers and our Nation at risk. 

But that is what has occurred under 
the direction and coordination of the 
man seeking to be Attorney General of 
the United States, Alberto Gonzales, a 
man I personally like, but whose judg-
ment on these very serious matters 
was flawed and is flawed. 

I have heard a great deal on this Sen-
ate floor about Judge Gonzales’s back-
ground over the last few days, how his 
parents were migrant farm workers, 
and how he worked his way up from 
poverty. It is an inspiring story, and it 
is one that resonates with me. 

I met with Judge Gonzales after the 
President sent his nomination to the 
Senate. We talked about our child-
hoods, about coming from small rural 
towns, some would say without many 
advantages. The fact that someone 

from a place called Humble, TX, and 
someone from a place called Search-
light, NV, have had an opportunity to 
achieve their dream is what America is 
all about. 

But, embodying the American dream 
is not a sufficient qualification to be 
Attorney General of the United States. 

The Attorney General is the people’s 
lawyer, not the President’s lawyer. He 
is charged with upholding the Con-
stitution and the rule of law. The At-
torney General must be independent, 
and he must be clear that abuses by 
our Government will not be tolerated. 

Judge Gonzales’s appearance before 
the Judiciary Committee raised serious 
questions about his ability to be that 
force in the Justice Department. That 
is why I am going to vote against him. 

In 2002, Judge Gonzales provided 
legal advice to the President of the 
United States calling parts of the Ge-
neva Conventions obsolete and 
quaint—that is what he said, they were 
obsolete and quaint—opening the door 
for confusion and a range of harsh in-
terrogation techniques. 

What are the Geneva Conventions? 
At the end of the Civil War, people 
from around the world decided there 
should be some semblance of order in 
how war is conducted. Starting in 1864, 
there was a convention adopted, and 
there have been four revisions to the 
Geneva Convention. That is why it is 
referred to as the Geneva Conventions 
because it is, in effect, four treaties. 

This is basically an agreement con-
cerning the treatment of prisoners of 
war, of the sick, wounded, and dead in 
battle. These are treaties that relate to 
what happens to human beings in war. 
These conventions have been accepted 
by virtually every nation in the world. 

A former Navy judge advocate gen-
eral, RADM John Hutson, said: 

When you say something down the chain of 
command, like ‘the Geneva Conventions 
don’t apply,’ that sets the stage for the kind 
of chaos we have seen. 

The President signed an order accept-
ing the reasoning of the Gonzales 
memo. The Presidential order was the 
legal basis for the interrogation tech-
niques and other actions, including tor-
ture, which simply took as fact that 
the Geneva Conventions did not apply. 

Can you imagine that, the United 
States saying the Geneva Conventions 
do not apply? But that is what took 
place. 

Our military lawyers, not people who 
are retired acting as Monday-morning 
quarterbacks, but our military lawyers 
who are working today, who are ex-
perts in the field, have said the interro-
gation techniques authorized as a re-
sult of the Presidential order and al-
lowed under the Gonzales reasoning 
were in violation of the U.S. military 
law, the U.S. criminal law, and inter-
national law. 

According to RADM Don Guter, a 
former Navy judge advocate general: 

If we—we being the uniformed lawyers— 
that is, the lawyers who are in the U.S. mili-
tary—had been listened to and what we said 
put into practice, then these abuses would 
not have occurred. 

So the people who serve in our mili-
tary who gave legal advice said this 
should never have happened. 

After the scandal at Abu Ghraib and 
the recent allegations of abuse at 
Guantanamo, I expected at this hear-
ing before the Judiciary Committee to 
hear Judge Gonzales discuss the error 
of the administration’s policies and the 
legal advice he provided the President. 

When he came before the committee, 
Judge Gonzales stood by his legal rea-
soning and the policy of his reasoning. 
Judge Gonzales called the President’s 
Geneva determination ‘‘absolutely the 
right decision.’’ 

With regard to the legal opinion 
Judge Gonzales solicited in the Justice 
Department so-called ‘‘torture memo,’’ 
he stated at his hearing, ‘‘I don’t have 
a disagreement with the conclusions 
then reached by the Department,’’ even 
though the Department itself has now 
disavowed this legal reasoning. 

I heard Senator KENNEDY state that 
the dean of Yale Law School, probably 
the No. 1 law school in the entire coun-
try, has said he has never seen legal 
reasoning as bad as the Gonzales 
memo. That is pretty bad. 

For example, military lawyers who 
are experts in the field have said with-
out the order issued by the President, 
at Mr. Gonzales’s behest, they would 
take the position that the interroga-
tion techniques used against Taliban 
prisoners and later in Iraq would be 
violations of U.S. military law, U.S. 
criminal law, and international law. 

So who are we to believe? These peo-
ple who are dedicated to making sure 
that they, as the legal officers of the 
U.S. military, do what is right? They 
say we should follow the Geneva Con-
ventions. Gonzales said—not necessary. 

I will say a word about the interroga-
tion techniques that were authorized. 
They included forced nakedness, forced 
shaving of beards, and the use of dogs, 
just to name a few. Many are specifi-
cally designed to attack the prisoner’s 
cultural and religious taboos. 

In describing them, the similarities 
to what eventually happened at Abu 
Ghraib are obvious. Once you order an 
18-year-old, a young man or woman, to 
strip prisoners naked, to force them 
into painful positions, to shave their 
beards in violation of their religious 
beliefs, to lock them alone in the dark 
and cold, how do you tell him to stop? 
You cannot. 

We have seen the pictures of naked 
men stacked on top of each other in 
the so-called pyramid; rapes of men, 
rapes of women, leading in some cases 
to death. How does one tell an Amer-
ican soldier that torture is a valid 
treatment as long as the Government 
says the prisoner is not covered by the 
Geneva Conventions? 
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Any student of history would know 

that the North Vietnamese said cap-
tured U.S. pilots were not protected as 
prisoners of war because there was no 
declared war. That is what happened in 
the Vietnam war. They kept our men 
in solitary confinement for months, 
sometimes years at a time. 

I will tell my colleagues about one of 
our men and what that man said about 
his treatment by the Vietnamese: 

It’s an awful thing, solitary. It crushes 
your spirit and weakens your resistance 
more effectively than any other form of mis-
treatment. . . . 

Here, I would make an editorial com-
ment that this man knows about any 
other kind of treatment. He was bru-
tally beaten, limbs broken, limbs al-
ready broken rebroken. So he knows 
what he is talking about. So I repeat, a 
direct quote: 

It’s an awful thing, solitary. It crushes 
your spirit and weakens your resistance 
more effectively than any other form of mis-
treatment. Having no one else to rely on, to 
share confidences with, to seek counsel from, 
you begin to doubt your judgment and your 
courage. 

The man who said these words was a 
Navy pilot, LCDR JOHN MCCAIN. For 
JOHN MCCAIN and all our soldiers serv-
ing across the globe, we need to stand 
against torture because of what it does 
to us as a country, to those serving 
now, to the future servicemen of our 
country, and what it does to us as a na-
tion. 

If we fail to oppose an evil as obvious 
as torture—it is an evil and it is obvi-
ous it is wrong—then as President 
Thomas Jefferson said, I will ‘‘tremble 
for my country when I reflect that God 
is just.’’ 

I suggest the absence of a quorum. 
The PRESIDING OFFICER. The 

clerk will call the roll. 
The assistant legislative clerk pro-

ceeded to call the roll. 
Mr. FRIST. Mr. President, I ask 

unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. FRIST. Mr. President, the Sen-
ate is about to vote on the nomination 
of Judge Alberto Gonzales for Attorney 
General. We have had 3 days of spirited 
debate. I am gratified that my col-
leagues on the other side of the aisle 
decided not to block an up-or-down 
vote on his nomination. 

Judge Gonzales is eminently quali-
fied to serve as our Nation’s top law 
enforcement officer. He is an out-
standing candidate who deserves our 
strong support. 

Unfortunately, during the course of 
this process a number of groundless 
criticisms have been unfairly leveled 
against Judge Gonzales, many of them 
based on exaggeration or quotations 
taken out of context. I will take this 
opportunity to very briefly address 
them for the record. 

First, President Bush does not have, 
nor has his administration ever had, an 
official Government policy condoning 
or authorizing torture or prisoner 
abuse. 

Let me restate for the record an ex-
cerpt from a Presidential memo dated 
February 7, 2002: 

Our values as a Nation, values that we 
share with many nations in the world, call 
for us to treat detainees humanely, including 
those who are not legally entitled to such 
treatment. . . . As a matter of policy, the 
United States Armed Forces shall continue 
to treat detainees humanely and, to the ex-
tent appropriate and consistent with the 
military necessity, in a manner consistent 
with the principles of the Geneva Conven-
tions governing the laws of war. 

Second, neither Judge Gonzales nor 
the President have condoned, advo-
cated, or authorized torture of pris-
oners. In fact, on numerous occasions 
both have explicitly condemned tor-
ture as an abhorrent interrogation 
technique. 

Third, Judge Gonzales was not the 
author but the recipient of memos fo-
cusing on interrogation methods of 
captured terrorists. The research 
memos that have been the focus of so 
much attention and criticism were 
written by the Office of Legal Counsel 
of the Department of Justice to Judge 
Gonzales as White House Counsel. The 
memos explored the legal interpreta-
tion of a Federal law. They did not set 
administration policy. The Department 
of Justice has since categorically with-
drawn this controversial legal analysis, 
stating unequivocally: 

Torture is abhorrent, both to American 
law and to international norms. 

These are the facts, straight and sim-
ple. Judge Gonzales has acted with 
total professionalism and high regard 
for the law. Suggestions to the con-
trary are baseless and a slur against an 
honorable man. Judge Gonzales is high-
ly qualified to be America’s next Attor-
ney General. Judge Gonzales is a man 
of keen intellect, high achievement, 
and unwavering respect for the law. He 
will continue to build on the success of 
the last 4 years in reducing crime, 
fighting corporate fraud, and upholding 
our civil rights. As our first Hispanic- 
American Attorney General, Judge 
Gonzales will stand as an inspiration to 
all Americans. I urge my colleagues to 
offer their full support to Alberto 
Gonzales as our next Attorney General. 

Mr. President, I ask for the yeas and 
nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There is a sufficient second. 
The question is, Will the Senate ad-

vise and consent to the nomination of 
Alberto R. Gonzales, of Texas, to be At-
torney General? 

The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. MCCONNELL. The following Sen-

ator was necessarily absent—the Sen-
ator from Montana (Mr. BURNS). 

Further, if present and voting, the 
Senator from Montana (Mr. BURNS) 
would have voted ‘‘yea.’’ 

Mr. DURBIN. I announce that the 
Senator from Montana (Mr. BAUCUS), 
the Senator from North Dakota (Mr. 
CONRAD), and the Senator from Hawaii 
(Mr. INOUYE) are necessarily absent. 

I further announce that, if present 
and voting, the Senator from Hawaii 
(Mr. INOUYE), would vote ‘‘nay.’’ 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The result was announced—yeas 60, 
nays 36, as follows: 

[Rollcall Vote No. 3 Ex.] 

YEAS—60 

Alexander 
Allard 
Allen 
Bennett 
Bond 
Brownback 
Bunning 
Burr 
Chafee 
Chambliss 
Coburn 
Cochran 
Coleman 
Collins 
Cornyn 
Craig 
Crapo 
DeMint 
DeWine 
Dole 

Domenici 
Ensign 
Enzi 
Frist 
Graham 
Grassley 
Gregg 
Hagel 
Hatch 
Hutchison 
Inhofe 
Isakson 
Kyl 
Landrieu 
Lieberman 
Lott 
Lugar 
Martinez 
McCain 
McConnell 

Murkowski 
Nelson (FL) 
Nelson (NE) 
Pryor 
Roberts 
Salazar 
Santorum 
Sessions 
Shelby 
Smith 
Snowe 
Specter 
Stevens 
Sununu 
Talent 
Thomas 
Thune 
Vitter 
Voinovich 
Warner 

NAYS—36 

Akaka 
Bayh 
Biden 
Bingaman 
Boxer 
Byrd 
Cantwell 
Carper 
Clinton 
Corzine 
Dayton 
Dodd 

Dorgan 
Durbin 
Feingold 
Feinstein 
Harkin 
Jeffords 
Johnson 
Kennedy 
Kerry 
Kohl 
Lautenberg 
Leahy 

Levin 
Lincoln 
Mikulski 
Murray 
Obama 
Reed 
Reid 
Rockefeller 
Sarbanes 
Schumer 
Stabenow 
Wyden 

NOT VOTING—4 

Baucus 
Burns 

Conrad Inouye 

The nomination was confirmed. 
Mr. MCCONNELL. Mr. President, I 

move to reconsider the vote and I move 
to lay that motion on the table. 

The motion to lay on the table was 
agreed to. 

The PRESIDING OFFICER. The 
President will be notified of the Sen-
ate’s action. 

f 

LEGISLATIVE SESSION 

MORNING BUSINESS 

Mr. MCCONNELL. Mr. President, I 
ask unanimous consent that there now 
be a period of morning business with 
Senators permitted to speak therein 
for up to 10 minutes. 

The PRESIDING OFFICER (Mr. COR-
NYN). Without objection, it is so or-
dered. 

The Senator from Pennsylvania. 

VerDate Sep 11 2014 10:53 Jan 13, 2017 Jkt 000000 PO 00000 Frm 00056 Fmt 0685 Sfmt 0634 E:\FDSYS\2005BOUNDRECORD\BOOK2\NO_SSN\BR03FE05.DAT BR03FE05ej
oy

ne
r 

on
 D

S
K

30
M

W
08

2P
R

O
D

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E


		Superintendent of Documents
	2017-02-16T11:59:33-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




